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1 IN THE UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


| 
| 
, HANNA B, WAKIM, 


5 Plaintiff, 

6 i vs. 70 CIV. 2848 
7 | UNITED STATES OF AMERICA, 

8 | Defendant 

9 | 

oa DEPOSITION UPON ORAL EXAMINATION OF 
HOMER A, TIDWELL, JR, 


13 BE IT REMEMBERED, that on Tuesday, December 4, 

14 | 1973, beginning at the hour of 3:45 o'clock p.m. thereof, at 
15 | 1505 Norton Building, Seattle, King County, Washington, before 
16 | me, Ada Rowan, Court Reporter and Notary Public in and for 

17 | the State of Washington, personally appeared Homer A. Tidwell, 
18 | Jx., the witness herein; 

19 SAM L, LEVINSON, ESQ. (Levinson, Friedman, Vhugen, 
20 | Duggan & 3land) appearing for and on behalf of the plaintiff; 
a ROBERT V. HOLLAND, ESQ. (Bogle, Gates, Dobrin, | 
2S Wakefield & Long) appearing for and on behalf of the | 
22 defendant. 
24 WHEREUPON, the following proceedings were had and 
25 teetimony taken, to-wit: 


ADA ROWAN 
CougTt REPORTER 
SEATTLE, WASHINGTON 


1 MR. HOLLAND: Three depositions are being taker: 


2 today in the above-entitled matter. Notice of the 

3 taking of two of the witnesses who wil! b» presented 

4 today ia by way of notice served and filed in New York, 
9 referring particularly to the witnesses Vulliet and 

6 Tidwell. 

7 And I will present to the Reporter the notice to 
8 be attached to the original of the deposition. 

9 MR. LEVINSON: May we have the usual stipulation 
10 that all reservations except as to the form of the 

11 | question and the responsiveness of the answer are to 
12 | be reserved. Those two should be noted at this time. 
13 | MR. HOLLAND: I think that's pursuant to rule. 
14 MR. LEVINSON: Yes. 

15 

16 ax 


17. HOMER A. TIDWELL, JR., called as a witness herein, being 
first duly sworn, was examined 


18 and testified as follows: 
19 
20 | DIRECT EXAMINATION 


21! BY MR. HOLLAND: 


22) Would you state your name, please. 
230 =A Homer A, Tidwell, Jr. 

24) Q What is your age? 

25° A Fifty-six. 


Ada Rowan, Court Rey 


24 


25 


~*~  } 2 * & > DBD BP © 


4 & £ 


& 


What is your home address? 


7827 Flight Avenue, Los Angeles, California 90045. 
What is your present occupation? 

Paymaster, Master Mates and Pilots Interational, 
Wilmington, California. 

iow long have you held that position? 

Two and a half years. 

Have you sailed in the past, Mr. Tidwell? 

Yes. 

What license or ticket do you hold? 

Purser. 

Have you sailed most of your working career? 

No. I sailed from 1966 to 1970. 

What was your occupation before sailing? 

1 was real estate -- most recently before sailing I 
was a real estate broker. 

Any other different field particularly? 

I was staff assistant in the engineering department 
for Hughes Aircraft for eleven years prior to 1962. 
Now when you started sailing in 1966, were you with 
any one company or several companies? 

[ got my seaman's papers and my certificate of registry 
and I was with Pacific Far East for a while as shore- 
side in the Port Purser's Office. Then I made two 


trips, and the last trip was in about March of 1967. 


Ado Rowan 
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25 


Q 


Q 


A 


Did you ever serve on the Sioux Falls Victory? 

Il served several times. The dates I wouldn't remember. 
All right. Maybe i can, to shorten this, i can refer 
you to a voyage which the other witnesses have testi- 
fied started on the east coast. 

Yes, 1 joined the ship in Jacksonville. 

I see. 

That was the end of, 1 believe the end of September 
1969. 

All right. I think that's the same voyage which I 
mentioned. I should ask -- is that the voyage that 
eventually went Canal Zone, Vietnam and Okinawa? 
Right. 

And you were puvser on that ship, were you? 

Righc. 

Do you remember a member of the crew of that ship 
whose name was Hanna Wakim? 

Yes, I remember. 

What department was he in? 

He was in the deck department, ordinary seaman. 

Were you aware, Mr. Tidwell, of an incident that we 
have been told occurred to Mr. Wakim in the Canal 
Zone? 

Yes, I'm aware of tiiat incident. 


In what way did you first gain knowledge of what had 
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10 


happened ashore in the Canal Zone? 


When the agent returned with Mr. Wakim. 

Returned to the vessel? 

Vessel. I did not leave the vessel during the stay iv 
the Canal Zone, 

When the agent returned then how did you find out 

about what had happened’ 

As I remember, he was returned to the vessel in the 
presence of the Master and myself. 

You mean Mr. Wakim was? 

Mr. Wakim, right. 

I see. And what if anything did Mr. Wakim say abcut 
what had happened to him ushore? . 
Just that he had been robbed, and that he had spent 

the night in the police station and returned tc the 
vessel by the agent. 

Was there any further conversation with Mr. Wakin 

that time about the details of the incident / 

As I remember it there probably was, not going inte 

the full details of what happered, but just that he had 
been mugged and robbed and he was quite upset naturally. 
Not speaking too good English, he had a bit of a 
problem in understanding and conversing. 


Ic may be hard to put in words, but could you fell us 


how well you could talk to him with his native tongue’ 


w 


Ky Mr. 


Well ‘= was rather difficult, rather difficult. 


All right. Did he leave the vessel at that time or 
remain aboard? 
After he was returned to the vessel by the ecgent 
stayed on board the vessel. 
Would you state whether or not to your knowledge at 
that clae he was given an opportunity to remain ashore, 
or to leave the vessel’ 
Yes. fhe agent did talk to the captain and myseif 
with the idea that Lf te wanted to leave the veser) 
that ne would make the arrangements, chat he the agent 
would make the arrangements for Wakim to be repatriat 
to his home. 
Wes the agent in any wa, able to talk to him any better 
Ne, net really. He was just trying to help, because¢ 
Mr, Wakin was -- he had gone through a4 traumatic 
experience fer him. 

AR, LEVINSON. <aAnvhody else. 

LHE WITNESS: Riz't. 
So I was with him a hundred per cent, you kuow, «as 
far as -- but he appeared to be destined, and wan ec 
te make the crip. oe iust wanted to make this trlLp, 
atcleugh ft vas his (lrese citp. 


Holland: 


Hs indteated some wey theu to you and the captain Chat 


24 


25 


> 


he wanted tc stay abo 

Yes, he indicated he wanted to stay aboard -- he could 
make it, 

All right. Then did he continus on the leg of the 
voyage from the Canal Zone to Vietnam? 


Yes, he continued. 


Did you have any opportunity or occasion in your jo» 


to observe whether he did his regular work or aot 
during that part of the voyage? 

Well it den't really my duty to know whether they're 
working or not. However he was never relieved of his 
duty. 

During that leg of the voyage again, did you as puicer 
have any reason to deal with him or talk to him about 
any physical or medical problems? 

Well it seems that he was almost continually seasick. 
I remember he was seasick from the time we left Sumy 
Point, as soon as we pulled away fron the dock. 

In your job as purser did you also have cuties with 
respect to the medical problems? 

[ was assigned the medical duties for the vessel, 

Ali right. What did you do for Mr. Wakim for liis 
complaint of seasickness? 


Weli i would give him either Marezine or Dramamine. 


Those were two things we used to carry. 


= 


24 
25 


re) 


Did anything else cevelop with Mr. Wakim about his 
physical condition other than what you mentioned? 


bs 


Not that I can recollect except if he ia? athee or 
pains I would give him aspirin ov «~ now J can't 
remember incidents where I woulc have done it. But it 


could have been and entries would have been mace in 


the medi«... og to that nature. 

Will wr. e*st. whether or not the vessel had occasion 
to atop vlum on the way to Vietnam? 

v ., is. vessel did make a short stop at Guam to have 


have taken off the vessel and repa=riated to 
the ....ted States. 
These were two other men? 
Two other men on the vessel. I believe these were twi 
ABs, or one OS and one AB I think. They were from 
New York. 
All right. Did the men go ashore to the doctor cr did 
the doctors come out to the vessel? 
No -- the medical team came out from shoreside ina 
launch, and the vessel actually did not stop. They 
came aboard and reported to the Me ter and myself, and 
all the necessary papers were delivered to the medica 
and they left the vessel and got in the launch and 
went ashore. 


What if anything did Mr. Wakim do or say with respect 


es 


24 


Q§ 


Q 


pp ff DO + 


to the presence of the coctors aboard the vessel? 

Well at the time he saw these men being taken orf he 
wanted to see a doctor, or get meoica) 

To whom wae this request made? 

He came to ask me, because he saw me giving the papers 
to the medics. 

And what did you do then? 

1 just told him at that time that it was not poss:.ble, 
because these men actually had left the vessel when he 
came to me, because they went down a gangway that was 
rigged up, and taken off. So it just wasn't possible; 
the medics had actually departed. 

They hed left by the time he came? 

Right. 

I see. Did Mr. Wakim indicate to you why he made this 
request? 

No, no, just that he wanted to see a doctor, 

Did he specify it further? 

He didn't specify any real reason. 

Now between Guam and Cam Ranh Bay did you have any 
contact with Mr. Wakim about any physical or medical ~-- 
Not that I can remember, nothing specific. 

All right. What if anything happened at Cam Ranh Bay 
with Mr, Wakim, within your knowledge, with respect 


to physical or medical problems? 


Ada Rowan Court Reporte 
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25 
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Well, on arrival at Cam Ranh, 
given a Master's Certificate, 
a vessel, and senc to an Anny 
unit that's set up to receive 
At the time he was given that 
he indicate to you the reason 


No, just to see a doctor. 


Did he or did he not retum to tie vessel after that 


trip ashore? 


He did return. 


Ard what happened with respect to his continuing to 
work and be a member of his crew? 


He continued to fulfill his duties. 


After the vessel left Cam Kanh Bay what was the next 


stop? 


As I recollect it would be Okinawa. 


as I remember, he was 
which is the custom on 


disease - medical 


Merchant Seamen. 
medical certificate did 


for the request? 


During that leg of the voyage, that is following the 


leaving from Cam Ranh Bay and 


arrival in Okinawa, 


would you state whether or not Mr. Wakim reported to 


you any injury which had occurred to him aboard the 


vessel, 


My recollection is there was nothing specific. 


he may have, but I just don't 


it.. 


Now 


have any recollection of 


To whom in the ordinary routine of shipboard business 


«26 < 


Adda Rowan Court R 


re) 


would euch a report be made by an injured party? 

Well it would go through, usually through the bosun -- 
Was @ memeei’ ci che crew, th bosu: -- 

and then to me. 

I'.1 ask you then do you have any recollection of the 

bosun reporting any such incident concerning Mr. Wak iin? 

I don't have any recollection. 

What were your duties with respect to such information, 

that is with respect to information of an accident or 

injury when it would come to you? 

Well, the normal procedure is to make an entry on the 

medical log as to treatment and so on, and then to 

file an accident report if an accident occurred. 

Do you have any recollection of filing such a report 

with respect to a story or relation by Mr. Wakim that 

he had sustained a fall on the deck in the vicinity 

of the number 2 or 3 hatch? 

I have no recollection, It could have happened, it 

could have happened, but -- 

Now what developed chen with Mr. Wakim when the vessel 

arrived at Okinawa?—Did he remain aboard or leave the 

vessel? 

Well, as 1 remember he again asked for a Master's 

Certificate and was issued one and sent to the clinic 


in Okinawa that was designed to receive Merchant 


Ada Rowan, Court Rey 
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Seamen for treatment and diagnosis. 


24 | 


2! Q Did he, te your recollection did he give you any 
ui for his sequest for medica? =.» ate e th 
4) port? 
5 | A Not specifically, just chat he wanted to see a doctor. 
6 Q Did he eventually leave the vessel at that por*? 
7 A As I remember, he did leave the vessel at Okin awa. 
gi Did you have any further discussion with him a‘ter ie 
9 had seen the doctor and before he packed his gar and 
10 | left? 
ae A I don't remember anything specifically. It couid be. 
12 | Papers were prepared and issued to the agent and the 
i agent took him off the vessel. 
1“ Q Do you presently have in your mind and in your recoi- 
46 | lection at all the reason why he did get off? 
a. A Well just that he was not fit for duty. 
17. That's from shore, you mean? 
18 | A On the basis of his examination by the clinic, the 
19 | doctor at the clinic. 
(20; Q Al. right. And do you have any idea why he was not 
21 | fit? signa noe apt 
y A I don't remember, 1 don't remember. 
93 | MR. HOLLAND: Okay. We have no further questions, 


Ada Rowon. Court Rey 
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ALS 


CROSS-EXAMINATION 


BY MR. LEVINSON: 


Q 


You came up from Califomia for this, < As"t you, Mr. 
Tidwell? -- for this deposition? 
Yes, I did. X flew up this morning. | 
Now you coumented about Wakim's inability to speak "he | 
English language. He had some obvious difficulties ! 
in commmicating or making himself understood? 

Well it was just -- I think that most of his problem 
was dealing with people and who he was speaking to. 


Now, you see, he seemed to put more trust in the bosun, 


—_—. 


and as a result the bosun most ci the time was his 
ane a6 6 tenes SS — z. 


——— rem 


I see. As far as you know, or as far as your duties 

at least have permit=ed you to know, «us he an ordi- 
narily gocd seaman, seemed to do his dut’:», seemed to 
be able to do his duties? 

Seemed to be, willing. 

And at the time, as a matter of fact when you suggested 


to him in Panama that he get off the ship, or discussed 


the possibility of getting off the ship, he indicated 


that he wanted to remain on the ship? 
Sure, sure, 
And although you have no specific recollection of him 


reporting an accident, do you say that there might have 


Ada Rowon, Court Reporter 


ow fhe 


“— 1. 
ALO 


1 vers come conversation between or through the bosun 


Q concerning an injury that he had sustained? 

3; A It could be, there could be, | 
4 Q You couldn't say that it didn't occur? | 
. I couldn't t say t that it didn't occur, no. The only 

6 th 1%, On this 8 particular voyage we lost _about seven- 

7 teen of t the crew w during the voyage, and it's awfully 

8 hard to remember each individual case. 

9; @ I see. Now did you also write up the medical log? | 
10 A I would write the medical log. 

11; Q Well normally that's kept on a ship, isn't it? It's 

46 | part of the ship's records? | 
13, A It's made up actually in duplicate, one copy is sent 

14 to the company, the original, and the duplicate remains | 
15 aboard the vessel. That was my practice. 

16 «Q And that was the practice that you followed, of course, 

17 on that? 

18 OA Right, yes. 

19 | MR. LEVINSON: I have nothing further, Bob. 

20 MR. HOLLAND: Just off the record a minute,  ._—=—— 
21 (Discussion off the record. ) 

22 | MR. HOLLAND: Would you mark this as an exhibit, 

23 | please, 

24 | (Exhibit No. 1, Report, marked 

25 | for identification.) 


Ada Rowan, Court Reporte: 


1 REDIRECT EXAMINATION 
9, BY MR. HOLLAND: 


Q toyting you, Mr. Tidwell, what hae beso» ooked 
4 Defendant's Exhibit 1 for your deposition, which 
S| appears to be a Xerox copy of a document. Would you 
6 | state what that is and whether or not you recognize it? 
7| +A It appears to be a statement made by the injured parzy. 
ai Q And who prepared that document ? | 
9! A I typed it. 
10° Q And will you tell us whether or not Mr. Wakim' s 
11 | signature appears on it? 


A Mr. Wakim's signature is on it, as I understand. 

Q Ware you present when he signed it? 
14| A Yes. 

Q Would you tell us in what way the content of the docu 
16 | ment was made clear to him before he signed it? 
17; +A Right. It should be noted that this was prepared and 


18 | that the bosun was -- it's obliterated here -~- but he 
19 | was present at the time the statement was made and 
20 | that Wakim signed it (indicating). 

a1 UR, LEVINSON: The bosunto help him translate 
22 *t, in other words? 

23 | THE WITNESS: Right. He came with the bosun. 
24 Any time I would talk to Mr. Wakim I would have the 


bosun there, because he seemed to have a trust. 


7 Because the bosum represented the boss. 

9 | By Mr. Holland; 

3/ Q At least from what you could tell, Mr. Tidwell, did 

4 Mr. Wakim sufficiently -- was he sus**. oi cly ane of 
what was in it before he signed it? 


6 Yes. 

diet As far as what you could tell in the conversation? 
7 a Right. It represented as closely as we could unde~- 
9 | stand what he was trying to tell us. 


10' All right. Referring to the indistinguishable typing 
under the words "Statement typed by H.A. Tidwell, 


12 Purser,” could you tell us underneath that, it said 
13 what on the original? | 
14 | a Right. It said the bosun was in attendance at the time 
15 | the statement was taken. 
16' Q I see, 
17 | A It's tow bad it didn't show through, But it's on the 
18 | original, 
19 MR, HOLLAND: All right. We have no further 
20 | questions. 

; a | uy MR. LEVINSON : I have no further questions. 
22 (Witness excused.) 
93 (Signature waived.) 
24 MR. HOLLAND: Now on the record still <-- Mr. 
25 Levinson, one of the witnesses who was listed on the 
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notice, Mr. Catter, Charles Gatter, was previously 


scheduled to arrive in Seattle on his present vessel 


yesterday evening. But I am advised today by his wife | 


that his vessel will arrive this evenit,, - eambia 4, 
and that with the short turnaround of this vessel, 
which is an oilecarrying rig from Seattle to Anchorage, 
he ig in town only briefly -- she makes quick turn- 
arounds. 

And I am requesting that we adjourn this depo- 
sition briefly for the purpose of determining his 
schedule and see when we can all mutually agree to 4 
subsequent time for the taking of the deposition. 

MR. LEVINSON: You will notify Mr. Matthews’ 
office too, of course. 

MR. HOLLAND: Yes, I will do that. 

MR. LEVIN.ON: All right. 


(CONCLUDED) 
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STATE OF WASHINGTON 
88. 
COUNTY OF KING 


I, Ada Rowan, Court Reporter and Notary Public in 


Ada Rowan, Court Reporter 


and for the State of Washington, residing at Seattle in said 
County and State, do hereby certify: 

That the annexed and foregoing deposition upon 
orel exanination of the witness, Homer A. -%: » dees 
appearing at the instance of defendant, was taken before me 
and reduced to typewriting under my direction, said depositions 
being taken at Seattle, King County, Washington, on December 
4, 1973, being completed on said day; 

I further certify that said witness and the 
parties hereto waived the reading and signing by said witness 
of his deposition after the same was fully transcribed; 

I further certify that all objections made at the 
time of said examination, to my qualifications or to the 
manner of taking said deposition or to the conduct of any 
party, have been noted by me upon said deposition; 

I further certify that I am not a relative or 
employe2 or attorney or counsel of any of the parties to said 
action, or a relative or employee »f any such attorney or 
counsel, and that I am not fiuancially interested in the saia 
action or the outcome thereof; 

1 further certify that a document was marked as 
Exhibit 1 and the same is atteched to the original of this 
deposition, to be fised with the Clerk of the above-entitied 
Court; 

I further certify that the above-named witness, 
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before examination, was by we duly sworn to testify the 

truth, the whole truth and nothing but the truth; 
I further certify that said ¢opcs. on, as above 

transcribea, is a full, true and correct transcript of the 


testimony of said witness, including all questions and answers, 


and all objections, motions and exceptions of counsel made and 
taken at the time of the foregoing examination; 

IN WITNESS WHLREOF, I have hereunto set my hand 
and affixed my official seal this 25th day of December, 1973. _ 


, ) 
/ ae 
CAa Pee Rae 


Notary Public In and for the State 
of Washington, residing at Seattle 
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1| IN THE UNITED STATES DISTRICT COURT 


2 | SOUTHERN DISTRICT OF NEW YORK 


5 | Plaintiff, 


| UNITED STATES OF AMERICA, 


———— as 


tees 
6 | v3. ; 70 CLV. 2848 


7) 
8 | Defendant 
| | 
9 | 
| | 
| 
10 | 
| DEPOSITION UPON ORAL EXAMINATION OF | 
11 
| BURTRUM L. VULLIET | 
12 
13 BE IT REMEMBERED, that or Tuesday, December 4, 


| 
44 | 1973, beginning at the b of 3:00 o'clock p.m. thereof, at | 
15 1505 Norton Building, Seatcle, King County, Washington, before | 


17 | the State of Washi gton, personally appeared Burtrum L. 


18 | Vulliet, the witness herein; 


19 SAM L. LEVINSON, ESQ. (Levinson, Friedman, Vhugen, 


20 | Duggan & Bland) appearing for-aid on behalf of the plaintift;— 


16 me, Ada Rowan, Court Reporter and Notary Public in and for | 
| 
| 
t 
21 | ROBERT V. HOLLAND, ESQ. (Bogle, Gates, Dobrin, 
99 | Wakefield & Long) appearing for and on behalf of the 


23 | defe-dant. 


24 | WHEREUPON, the following proceedings were had 
25 


| 
| 


and testimony taken, to-wit: | 


ADA ROWAN 
COURT REPORTER 
SEATTLE, WASHINGTOF 


1 MR. HOLLAND: Three depositions are being taken 


2 | today in the above-entitled matter. Notice of the 

3 taking of two of the witnesses whe =) pres< ated 

4 | today is by way of notice served avd filed in New York, | 

5 referring particularly to the witnesses Vulliet and 

4 Tidwell. 

7 And I will present to the Reporter the notice to | 

y be attached to the original of the deposition. 

9 MR. LEVINSON: May we have the usual stipulation 

10 thet all reservations excépt es to the form of the 

11 question and the responsiveness of the answer are to 

12 | be reserved. Those two should be noted at this time. 

13 | MR. HOLLAND: I think that's pursuant to rule. 

14 MR. LEVINSON: Yes. 

15 | | 

16 | viii 

17 BURTRUM L. VULLIET, called as a witness herein being 
first duly aworn, was exa ned 

18 | and testified as follows: 

19 | 

20 | DIRECT_EXAMINATION joa 

21 | BY MR, HOLLAND: 

22 | Q Would you state your name, please. 

23° «OA Burtrum L. Vulliet (spelling). 

24 | Q What is your home address? 

25 A 2318 North 44th Street, Seattle, Washington. 
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What is . eresent occupation? 

Deck Officer Merchant Marine. 

Wheat ie your age? 

Forty-seven. 

And what licenses, or what's the highest license you 
own? 

Master of Oceen. 

Have you sailed on that licenee? 

Negative. 

And have you sailed as a chief mate? 

Yes, sir. 

Has ehipping been your principal occupation through 
your lifetime? 

Yes, since age seventeen. 

And you started sailing then about what year? 

1943. 

And has that been principally, or sclely in the deck 
department? 

Yes, sir. 

About what year was it that you firet veceived any 
officer's license? 

1961. 

Did you start sailing then as an officer? 


Yes, sir -- beg your pardon -- correction -- it was 


1961 I received the 1':ense and 1961 I got my first 
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job -- 1960 I received my license and 1961 was my first 
job on it. 

ALL right. And from ‘61 to the ores: ane hse -e you 
sailed with a lot of differert companies or the same 


company, or what? 


Oh I've sailed with a number of companies, but primarily 
Keystone Tankers, States Line and Alaska Steam | 
During what portion of that period, ‘61 up to the 
present, have you sailed as a chief mate? 


Approximately three years. 


Would that be the recent three years? 
Yes, most recent tnree years. 
And are you presently attached to any vessel? 


No. 


What's your present situation? Are you waiting to go 
out 7% 

Yes, I'm registered on the open boara in the union 
hall. My last vessel was sold foreign flag -- I was 
chief mate on that one. 

How recently -- when did you get off her? 

“ay the 5th of this year. 

And for what «.mpany was that? 

Well it was a one-ship company calied Plaza Shipping 
Company based in New York, 

Did you ever sail aboard the Sioux Falls Victory, Mr. 
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a) Yes, sir. 

a1 9 And what-was your capacity on tke. 

‘ A I was chief officer. 

5 Q Did you sail on one or more voyages? 

6. A Two voyages. 

7; 2 Where did you first join the vessel? 

8 A San Francisco, California. 

9 Q Did a particular voyage begin at that port then? 
10 | A Yes -- well in San Francisco, yes -- we loaded in Port 
1 Chicago, 

12' Q And where did the second voyage begin on which you 
13 | served as chief mate? 

14 | A Jacksonville, Florida. 

P 15 Now there has been testimony in this case about 4 trip 
16 | the vessel took te Guam, Okinawa -- pardon me -~ Guam, 
17 Vietnam and then Okinawa. Would that be the first or 
18 | the second of your two trips? 


19/ A That would be the second voyage. 


20; Q All right. At the time you sailed aboard her on the 
21 | second voyage beginning at Jacksonville, would you 
i state vnether or not you recall a member of the crew 
all ~med Hanna Wakim. 

*%| A Yes, I recall him. 


25 | Q What do you recall as to his ability to speak the 
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English Language, if you remember? 
Well he didn't have a very large coumard of the 


language, but he spoke encugh for sri; >. 4, COw.on 


shipboard, you know, taking and receiving orders and --| 


What department was he in? 


He was ordinary seaman in the deck department. 

Would you state whether or not you were acvised, or 
were aware, at any time when the vessel was in the 
Canal Zone, about an incident that occurred to Mr. 
Wakim? 

Yes. I understand that he had been physically | 
assaulted and robbed while ashor., that as a result he | 
had lost his seaman's papers along with his money, but | 
that the police had recovered them before we left 
Panama. And he had to go ashore again I believe once 
to make an identity and a deposition so that he would 
not have to be held there to appear in court. 

Now was this information that you've given us, was 
this all something told to you, or were you involved 
in ary way with the transactions? 

No, I wasn't involved in any way except to ask him 
what happened te him. 

Was he able to tell you? 

Yes. There was, you know, like I say "Did you run 
into a door or something" jokingly. And he said no, 
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he was robbed ashore. 
Q What cid you observe about: his physical appearance as 
a result of that? 
A Oh, I just can't remember ~hr': the bruises were, but 
he was, you know, obvivusly ha had bru’ ses. 


MR. LEVINSON: Facial bruises? 
THE WITNESS: Yes. 


A L just can't remember the location wow, but it vas 
enough for me to make a comment like "Did you run into 
a coor," you know. 

By Mr. Holland: 

Q All right. Then did he continue on witu the vessel 
from the Panama Canal Zone? | 
Yes, sir. 

Q And where did he get off the vessel? 

‘ It was in Okinawa. I believe our first call that trip 
was Okinawa. 

Q After you left -/« Canal Zone, what was your neat stop 
after that? 
Well there was an unscheduled stop at Guam. 
What was that -- 

A The purpose was to put two crew menbers off who were 
complaining -- one was complaining about having hurt 
his back and another -- or I mean I think they both 


complained about having hurt their back. It was not 4 
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regular echeduled call. Our next port of call was 
Cam Ranh Bay. | 


Tn Vietnam? 


In Vietnam. 
Now what {f anything 4.» you observe about Mr. Wakim's | 
nhysic:: condition and ability to work during that leg | 
of the voyage until you arrived in Vietnam? 
Well I guess my observation could be expressed nega~ 

tively. I didn't see anything wrong. The man per~ | 


formed his duties and turned to when he war called on 


for overtime. 


— ? 


Did you have any reason to have any further discussion | 
with him during that leg of the voyage about the | 
incident in the Canal Zone? 

None that I can recall. 

All right. Did anything come to your attention about 
any complaint made by him we'll say to you, or in 
your presence, about his physical condition? 

I can never recail him having made a complaint to me. 
All right. Approximately how long were you in Cam Ranh 
Bay, Vietnam? | 
Oh, let me see -- memory faile me at this poinc. It | 
was several days. I remember having -- wy discharged of 
yes, we discharged the complete cargo of ammunition | 


and back-loaded a portion of Army retrograde cargo, as | 
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they called it, for Okinawa and for Inchon. I can't 
recall the time -- several days it wae, whatever it 
took te Gischarge the -- that var fi. rs av, buw 
it'a <- 

All right. Where did the vessel go from Cam Ranh Bay? 
To Okinawa. 

Where did Mr. Wakin leave the vessel? 

In Okinawa. 

And do you know why he left the vessel, of your own 
knowledge? 

Well, my understanding vas after a visit to a doctor 
ashore ‘™ Okinawa he was pronounced unfit for duty or 
the doctor recomuended that he be sent home. 


To whom would Mr. Wakim as a member of the deck cepart~ 


— a 


ment xYeport any shipboard injuries -- or_shipboard or 
off shipboard injuries? 


He should report it to me. 


Do you recall whetheror_not_any such report was made 
to you? 

Well, no. Lat me sea_-- he might have reported it 
either to the bosun or the purser first. But subse- 
quent to that he should have come to me for the a 


purpose ‘of meking out a written report. 


Did any report come to you either from Mr. Wakim or 


the bosun concerning any accident that occurred to Mr. 
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Wakim while the vessel was in Cam Ranh Bay? 

I cannot recall any having been made. 

Were you involved -- by that I mean .'*> ou hava 
occasion to talk to him either before or after he went | 
ashore in Okinawa and had been seen by a doctor? 

No, no <= I was informed in the morning, early in the 
morning, the start of one day, that Wakim was being 
sent home, I can't even remember who it was tit told 
me now, 

What was Mr. Wakim provided by way of documents to 
take ashore at Okinawa to see a doctor? 

Well it would be a regular master's slip. 

In the course of the cargo work that was going on in 
Cam Ranh Bay, did your job require you to be in and 
about the deck of the vessel? 

You might say almost constantly. 

Would this, at least from time to time, require your 
walking in the vicinity of the port side of the 
vessel between the number 2 and -- abreast the number 
2 and 3hatches? 

Yes, I would certainly say so. 

Would you tell us whether or not at any time in that 
port you recall having observed any spillage of oil 
or grease abreast the winches which are between the 


number 2 and 3 hatches and on the port side? 
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_No, no. Most ships carry sawdust or an absorbent 
material for the purpose of picking i= up, you know. 
Do you wave any cecoliection at ©). of he -rin 
ordered, or yourself, probably ordsred, outting sawdust 
in the areal've described? 
No, I have no recollection of it, no. 


What generally was the weather during your stay in 
Cam Ranh Bay? 

Well, it was I believe the beginning of the northeast 
monsoon period, quite rainy. I know it was quite 
stormy when we left, very stormy in fact. 

During the leg of the voyage between Cam Ranh end 
Okinawa, what is your recollection on Mr. Wakim's 
being able cto handle his normal workload? 


Well once again I have no recollection of him not being 
able to, so my assumption is that he must have per 
formed all his duties then. i 
Throughout the entire voyage in which the two of you 
were both on the ship then, would you tell us whether 
or not the incident at Canal Zone was the only abnormal 
thing, or we'll say positive thing chat you recall 
particularly about Mr. Wakim? 

I'm not sure I understand your question. 

Well in other words you had a recollection of something 


happening to him at -- 


24 
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You mean after all these years. 


Yes. 


” 


Yes, that's probebly the only wa; iden: | fy | 
him, is “that little Lebanese fellow that got dumped | 
in Panama." | 
Yes, 1 see, okay. I may have asked you this, but would 
you tell us whether or not ha at any time ever report 

a shipboard injury while in Cama Ranh Bay? 

No, sir. 

To you that is. 

No. 


MR, HOLLAND: We have no further questions. | 


CROSS-EXAMINATION 


BY MR. LEVINSON: 


Q 


Mr. Vulliet, do you remember whether or not he ever 
made any complaints about his physical condition or 

got a master's certificate at Cam Ranh Bay? 

My memory has been refreshed on that point, that yes, 

a master's certificate was issued to hin. 

And then he came back fit for duty? 

Yes, that's -- you know, the procedure is that when | 
a elip goes ashore it mist be accompanied either with 

a ~- with a statement of condition, whether he is fit 


for duty. 
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Do you remember whether or not he vas off duty or 
unable to complete all of his work three or four days 
before they got to Okinawa? Do : ay 7 co) ace 
tion of that? 

No. My recollection is that he stood all his watches. 
Yes -- good worker as far as you could see? 

Yes, I mean he seemed to be one of those that I cor~ 
sidered to be reliable c: siependable type of man; thexe 
was very few of them on that voyage, I might add. a 
Now what is your watch as a chief mate? 

I don't stand « watch; I'm a day worker. 

A day worker. Then unless there's some reason you're 
seldom wandering around the ship at night then? 

Yes, you might eay that, yes -- it would be -- 

All right. 

Unless there was something specifically brought to my 
attention, you know, a piece of gear adrift or soma- 
thing like that. 

You mentioned your crew. Was that the trip where the 
bosun was also hurt on that ship, do you remember? <-- 
sent to a doctor in Okinawa for a back injury? 

Yes, yes, yes -- he did slide, I think it was, during 
the rough weather or something, and banged his tailbone 
I believe he said is what it was. But he didn't 
consider it serious enough to take any time of*, as I 
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recall. 
You say you were able tc communicate with him, but 
obviously he was a national that bee iffic lt, | 
with the English language. I mean he wasn't trained | 
to think in Englis. as you and I do? 
Yes, I would venture that would be my guess, that he 
thought first in his native li nguage. 
And then had it translated into English? 
Yes, I would assume that would be the case. 
Do you know what watch he was on? 
I believe it was the midnight-to-four watch. 
And as an ordinary would his job be to stand lookout? 
Middle two hours, yes. 
And that would be up on the forepeak and then -~ 
In favorable weather. 
Yes. And then if the weather turns bad he's trought 
back and -- 
Moved to the bridge. 
-- moved to the bridge. 
Um- hmm. 

MR. LEVINSON: I have no further questions. 

MR. HOLLAND: We have no further questions. 
Mr. Vulliet, when this has been typed up by the Reporter 
you have a right to read it over and sign it, but if 
counsel and I agree and trust the Reporter to put it 
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down accurately you can likewise waive the signing if 
that's agreeable. 
THE WITNESS: Okay. 
(Wituess excused.) 


(Signature waived. ) 


(CONCLUDED ) 


CERTIFICATE 


STATE OF WASHINGTON 
88. 
COUNTY OF KING 


I, Ada Rowan, Court Reporter and lotary Public 
in and for the State of Washington, residing at Seattle in 
said County and State, do hereby certify: 

That the annexed and foregoing ¢2position upon 
oral examination of tae witness, Burtrum L. Vulliet, appear~ 
ing at the instance of defendant, was taken before me and 
reduced to typewriting under my direction, said deposition 
being taken at Seattle, King Count’, Washington, on December 
4, 1973, being completed on said day; 

I further certify that said witness and the | 
parties hereto waived the reading and signing by said witness 
of his deposition after the same was fully transcribed; 
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| made and taken at the time of the foregoing examination; 


I further certify that all objections made at the 
time of said examinatior, to my qualifications or to the | 
menner of teking said deposition or to the .<)  t of any | 
party, have been noted by me upon said deposition; | 

I further certify that I am not a relative or | 


employee or attorney or counsel of any of the parties to said | 
| 


action, or a relative or employee of any such attorney cr | 
counsel, and that I am not financially interested in the said 
action or the outcome thereof; 

I further certify that the above-named witness, 
before examination, was by me duly sworn to testify the truth 
the whole truth and nothing but the truth; 

I further certify that sai! deposition, as above | 
transcribed, is a full, true and correct transcript of the | 
testimony of said witness, including all questions and | 
answers, and all objections, motions and exceptions of counsel 
IN WITNESS WHEREOF, I have hereunto set my hand 


and affixed my official seal this 24th day of December, 1973. 


Cale fen 
otary c and for t ate | 
of Washington, residing at Seattle | 
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PAUL C. MATTHEWS, ESO., 
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11 Broadway 

New York, N.Y. 10004 


ZOCK PETRIF, REID, CURTIN & BYRNES, ESOS... 
Attorneys for defendant 
19 Rector Strect 
New York, N.Y. 10004 
BY: EDWIN REID, FSO., 
of Counsel 


000 


MR. REID: The usual stipulations? 

MR. MATTHEWS: Yes, all objections except 
as to the form of the question are reserved until 
the time of the action. 

MR. REID: Yes, and this examination is 


being taken subject to the stipulation of the parties. 


000 


IT IS HEREBY STIPULATED AND AGREED, by and 


between the attorneys for the respective parties here- 


“tn, that the sealing and filing of the within deposi- 


tion be waived; that such deposition may be siqned 
and sworn to before any officer authorized to adminis- 


ter an oath, with the same force and effect as if 


COMMERCE REPORTING CO. 
150 NASSAU STREET, NEW YORK, N Y. 10038 ° WOrth 4-3567 
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signed and sworn to before the officer before 
said deposition is taken. 

IT IS FURTHER STIPULATED ANP AGREFD 
objections, except as to form, are re. 2a tec 


time of trial. 


F 
8 000 
9 
10 ‘Cr EUsTon & Sales © N, called as a witness, 4a 
ll having been duly sworn by a Notary Public of 
iz the State of New York (EMANUEL MORRIS) was exami! 
13 and testified as follows: 
14 EXAMINATION BY MR. REID: 
15 Q Mr. Jackson what is your oecupation? 
16 A Marine engineer. 
17 Q And do you hold any United States Coast Guarc 
18 license? 
19 A Yes, sir. As first assistant engineer. 
20 Q And how long have you held an first assistant 
21 engineer's license? 
oe 22 — Approximately 20 years. 
23 Q And how long have you been going to sea? 
24 A Approximately 30 years. 
25 Q And how much of your time have you spent in 
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engine room? 


A 


Q 


January I 
Q 

you serve 
A 

engineer 


Q 


A 


A 


Q 


The entire period. 

And when cid you get your first license? 

in 1953 as near as I can rem 

And that wac as a third assistant: 

No that was as a first assistant license. 

The third assistant license, I got in 1945, in 
believe. 

During your years at sea in what capacity dic 
mostly as? 


In the encire time mostly as first assistant 


Are you presently emp Loyed? 


On what ship? 

The SS ARIZPA. 

And who owns and operates that ship? 
Sea Land. 


And did you at my request come to our office 


today to give your testimony here? 


Q 


Yes sir. 
When does your ship sail? 
This afternoon. 


And when do you expect it to be next at the 
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2 Port of New York? 


3 A I anticipate possibly Saturday morning. 
4 Q And then after that? 
5 A That would be possibly the fo-!o» wedne 
6 9) And are you gcing to stay on the ship or not? 
7 | A No sir, I go on vacation on return from Boston. 
8 Q And that is probabiy next Wednesday? 
9 A Saturday. 
10 Q Next Saturday? 
11 A Yes. 
12 | Q And what are you going to do then? 
13 A Go home. 
14 | Q And how long are you going to be on vacation? 
15 A About four months. 
16 Q And after your vacation do you have any plans 
17 or expectation to be at the Port of New York? 
18 A Yes sir, I will return to the ship wherever it 
19 happens to be at the time; it might or might not be on 
20 the same run. 
21 Q At one time were you employed on the SS SIOUX 
ae FALLS VICTORY? 
23 A Yes, sir. 
24 Q And during what period of time were you employed 
25 on her? 
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Jackson 
A This was from September until about March, it 


was about seven months; September 1969 until about March 


197C. 
Q And in what capacity were you employed? 
A As first assistant engineer. 
Q Could you tell us whether or not you stood a 


watch or whether or not you were the day man? 

A Day man, maintenance. 

Q And what is and what were your duties as a day 
man maintenance? 

A Generally to do the main maintenance work on the 
machinery of the ship. 

Q And does that constitute deck machinery, where 


there was engine room machinery? 


A Yes, as far as the mechanical equipment was con~ 
cerned. 

Q And would that include the yessel's winches? 

A Yes sir. 

Q (continuing) And the winches between number two 


and three hatches? 
h Yes, sir. 
Q In the ordinary course of the ships business if 


anything was mechanically wrong with the winches would 


that normally come to your attention as the maintenance 
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Jackson 7 
man? 
A Yes, sir. 
Q During your term of employment on the VICTORY 
did there ever come a time that it was provl’- co you? 


attention that there was any mechanical problems at ait 
with the winches between number two and three hatches? 

A No, sir. 

QO Was any mechanical work ever done during you” 
period of employment on that vessel on the winches between 
number two and three hatches? 

A Not mechanical; no sir. 

0 And what were the general condition of the 
winches aboard the ship? 

A Very excellent condition. 

Q And did that include the winches between number 
two and three hatches? 

A Yes, sir. 

Q Did it ever come to your attention during the 
course of your employment as to whether or not there were 
any oil spills in and about the winches at between number 
two Salk three hatches? 

A No, sir. 

Q Mr. Jackson, did a lawyer come and speak with 


you on about January 28, 1970? 
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A Yes, sir. 

Q (continuing) Concerning any problems that you 
may have had, mechanical prob*ems that you may have had 
with the winches between numbers two ana thr .atches 


concerning the oil or spills between that place? 


A Yes, sir. 
Q And did you make a statement? 
A Yes, sir. 


MR. MATTHEWS: I am going to object to the 
last three questions on the grounds that they are 
leading. 

Q Well, what was the conversation that you had 
with the attorney, Mr. Jackson? 

A It was concerning 4 reported claim of injury 
from one of the former crew members, to the effect that 
there was oil on deck at one time, causing him to slip 


and hurt himself. 


Q Did you make 4 statement? 
A I did. 
° And could you identify this pape™ (handing same 


to witness)? 


A Yes, sir, that's my statement. 
Q Is that your signature (indicating)? 
A Yes, sir. 
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MR. REID: (addressing reporter) You can 


t A for identification, 


mark th as Defendant's rxhibi 


Jackson's deposition 35/4. 
des bed abuy 


(Whereupon paper 
Exnioic 


was marked as Defendant's A 


-jaf. Jackson's deposition 3574, for 
jdentification as of this date-/ 

.@) Mr. Jackson, do you recall a member of the deck 
crew, for at least a part of the voyage at which he was 
employed, by the name of Hanna B. Wakim, who has describec 
hinself as being a Lebanese? | 

A I don't recall the exact person. 

MR. REID: Counsel, you may examine. 
(Handing papers to Mr. Matthews. ) 
MR. MATTHEWS: Are these the ship's log? 
MR. REID: Yes- 
MR. MATTHEWS: You will have to bear with me 
for a moment sir. 
MR. REID: I have the engine log here but 
unfortunately it only begins on December the 25th. 
MR. MATTHEWS: TI will have an opportunity 
0 look at these logs later on without specific 
reference to the deposition? 
MR. REID: Yes, anytime at all. 
Jackson 


MR. MATTHEWS: Well, let me ask Mr. 


a couple of questions about this log book. 
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MR. REID: Let's identify what you are 
talking about. 
MR. MATTHEWS: Yes. 
EXAMINATTON BY MR. MATTHEWS : 
Q Mr. Jackson, Mr. Reid has handed to me a log 
book that says on the outside Turbin Engines, Alaska 
Steamship Company, engineer's log book; and this particular 
one that he has handed me and which he states is the only 
one available covers the period from Christmas day of 
1969 to January 22, 1970. 
A (no response from the witness.) 
Q Now, in thumbing through this log book rathe1 
quickly it seems to me that all of the entries appear to 


be made by either the watch engineer or the chief engineer. 


A (no response) 
Q I don't see your signature in here (indicating). 
A No sir; normally I wouldn't sign anything in 


there as the day man. 

‘@] So would I understand that whatever records you 
might keep of work that you might do, would not appear 
in this engineer's log book? 

A Well it would, if there were certain routine, 
like a change of oil every month or something like that. 


I wouldn't necessarily sign it but I would have it put in 
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the log boor for future reference. 
Q This would have to do with main engines or the 


auxiliaries you are talking about? 

A Ves or anything mechanically, ©*¥ timely 
things there that we keep for future reference. 

Q Now when you say that the winches on the SIOUX 
FALLS VICTORY during the time that you were on her were 
in very excellent condition are you suggesting that they 
didn't break down at all? 

A No sir, they did have normal problems which 
most mechanical equipment does have, however for the 
apparent age of the ship, the entire ship was in unusually 
good condition. 

Q Do you have any recollection of whether these 
winches did break down while cargo was being worked? 

A Yes, sir; I don't recall any exact dates but 
there were occasions when there were electrical failures 
of one kind or another, mostly minor. 

Q Well, the only time a winch would normally break 
down would be when she's working, is that right? 

“A That's true, yes- 

Q So that your maintenance work that you are 
talking about would take place when the ship is in port, 


is that right? 
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A - necessarily. 

We try to keep the cargo moving 4s much as 
possible, wnen they are actually working the cargo.Lrven 
if it includes leaving some repair uncone, » long as 
it leaves cargo working; but some work is done at sea Or 


in port between cargo operations. 


Q On the SIOUX FALLS VICTORY did you keep a work 
book? 

A 1 don't believe f did, no sir. 

Q When the winches broke down, while working cargo, 


did you repair them or did somebody else? 

A The normal procedure was for the electricians 
to make them, which were mostly electrical repairs which 
the electricians made. 

I would be notified on occasion if anything other 
than electrical came up- 

0 Do you recall whether you personally made any 
repairs to any of the winches while the vessel was in 
Cam Ranh Bay? 

A I don't recall any, no sir. 

9 If there is an oil spill on the deck, whose 
job is it to clean that up? 

A Generally it's the person who caused the spill. 


Q Where do you perform most of your duties when 
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the ship at sea? 
A Mostly in the engine room. 
Q is it any part of your duties when the vessel 


is at sea to make rounds out on the (ok 
A Not normal inspection rounds, r- sir 
MR. MATTHEWS: That's all I have. 


(Time noted: 12:30 ) 


~ Wilton B. Jackson 


Subscribed and sworn to 
before me’ this day 


of ou) 1 Rees 
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1 IN THE UNITED STATES DISTRICT COURT 


2! SOUTHERN DISTRICT OF NEW YORK 

3 | 

imi: ) 

5 | Plaintiff 

6. vs. NO. 70-Civil-2848 

7 | UNITED STATES OF AMERICA, 

8 Defendant. 
ae aa ) 

9 

10 

1l DEPOSITION OF CHARLZS H. GATTER 

12 (At Instance of De fendant) 

13 


14| APPEARANCES: 
15) SAM L. LEVINSON, of Messrs. Levinson, Friedman, 
1g| Vhugen, Duggan & Bland, 1602 Seattle Tower, Seattle, Washington 


17| 98101, appearing on behalf of the Plaintiff; 

se) ROBERT V. HOLLAND, of Messrs. Bogle, Gates, Dobrin, 
19, Wakefield & Long, 1400 Norton Building, Seattle, Washington 
20) 98104, appearing on behalf of Defendant. 

21) 

22! Deposition of CHARLES H. GATTER, a witness of lawful 

23) taken pursuant to oral stipulation among counsel on Friday, 
24, March 22, 1974, 11:00 o'clock a.m., 1400 Norton Building, 

25 Seattle, Washington, before F. J. Gentrv, duly qualified 


| 


\ 


25 | 


24 | 


25 | 


Notary Public, in and tor the State of Washington, residing 
at Seattle. 

it wae stipulated between counsel to. .:= parties 
that the deposition is being taken pursuant to the Federal 


Rules of Practice and Procedures. 


MR. HOLLAND: This deposition of witness 
Gatter is being taken pursuant to all stipulation between 
New “fork counsel for the Plaintiff and the Defendant 
and between their respective Seattle representatives. 

May it. be stipulated that notice of filing of the 
deposition and signiny of the deposition by the witness 
be waived. 

MR. LEVINSON: So stipulated. 
MR. HOLLAND: And, Mr. Levinson, I have been 
asked by Mr. Reid, representing the Defendant in New 


York, that we expedite the preparation of the deposition 


and that the original and the Plaintiff's and the 

Defendant's copies be sent through me to Mr. Reid in 

New York, who will deliver Mr. Matthews' copy to him. 
Is that agreeable? 


MR. LEVINSON: Agreeable. 


CHARLES H. GATTER, having been called on behalf 
of Defendant, was duly sworn 
and testified es follows: 


1 DIRECT EXAMINATION 


2 BY MR. HOLLAND: 


3 ¢, Would you please state your name. 
4\a Charles H. Gatter. 

Sig Where do you live? 

Gi A Kent, Washington. 


71 ¢@ What is your age? 


B.A 57. 


9,Qq What is your present occupation? 
lO’ A I am engineer on the MOBILE SEALAND SERVICE, marine 
LE engineer. 


£2). What is the highest ticket you had held -- license? 


13: A Chief Engineer. 

14; @ But what engineer are you on the MOBILE? 

15| A I am the permanent second engineer. 

16! Q Had you been sailing more or less all of your adult 
17 life? 


18) A Most of it. 
19! © When did you first obtain a license of any kind? 


20| A 1941. 


21 Q Was that also in the engine room department? 

22| A Yes. 

23 | @ Beginning in 1941, did you sail more or less continuously 
24| as an engineer aboard various vessels? 


25| A I did take a few years when I was part time in another 


i 
__@ 
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business. 
When you did this sail were you sailirg -n your license 
then? 
I sailed on my license all the time. 1 have had a chief 
enginee:*s license since 1943. 
Did you ever serve abozcd the SIOUX FALLS VICTORY. 
Yea. 
At that time the vessel was being operated by the Alaska 
Steamship Co. for the Federal Government, was it not? 
Yes. 
Did you make one cr more voyages on her? 
Two voyages. 
Do you recall approximately the period when you were 
on her? . 
I don't remember the dates. We made two trips to Viet 
tan. I joined the vessel in Jacksonville. 
The date of the injury claimed by Mr. Wakim in this 
lawsuit, Mr. Gatter, was November 26,1969. 

Mr. Wakim's testimony indicates that the vessel 
on or about that time was in Cam Rahn Bay. 

Do you remember that particular voyage? 
I remember being in Cam Rahn Bay on the ship. 

MR. LEVINSON: There seems to be a little 

discrepancy in the record as to the date. The informa- 


tion I have is it was November 29, and that is probably 


oO 


Fa) 


immaterial, but just for the record. 

MR. HOLLAND: Yes. 
(By Me. Holland) Would that have bee: .. 1. first or 
your second voyage on her -- that visit at Cam Ralin Bay?) 
I believe it was my first voyaqae. 
What engineer were you on the vessel? 
I was the chief. 
Was that true on both of those two voyages? 
Yes. 
Do you recall a member of the deck department, an ordinary 
seaman, named Hanna Wakim? 
No, I dont. 
During the time the vessel was in Cam Ralin Bay -- first, 
let me ask you -- about how long was it there, would you 
estimate? 
About a week. 

MR. LEVINSON: On the first voyage? This was 
your first voyage? 

MR. WITNESS: The first voyage, yes, about 
a week. 
(By Mr. Holland) Do you recall the name of the chief 
electrician on the vessel at that time? 
ves. 


And what was his name? 


Mee Truckee. 


Ww 
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Was Mr. Truitt aboard the vessel at the Cum Rahn Bay? 


Yes, he was. He left the vessel at Cam Pahn Bay. 

When ¢i“ he leave the vessel with rex; + . the 

the vessel left Cam ®:hn Bay? 

Well, I believe it was the last day. 

you mean he left the vessel the last day? 

I believe it was the last day we were in Cam Rahn Bay. 
Why did he leave the vessel? 

He became ill. He must have had some kind of a heart 
problem because he tainted tor awhile and they sent him 
ashore to the hospital. 

Up to the time he was sent ashore, was he disabled in 
any way, or was he normally doing his job? 

He seemed to be a very strong person, a big man. 

Do you have any recollection of any work being done on 
any of the winches during the period of time the vessel 
was in Cam Rahn Bay? 

Yes, we worked on at least two of the winches electrically 
We had several electrical problems with the winches 
during the trip. 

Reterring particularly by me now to the winches between 
the No. 2 & No. 3 hatches, do you recall anybody doing 
any work on those winches? 


Yes, Truitt and his assistant had worked on those winches 


for quite a period of time. One winch was broken down 


for quite a few hours and -- 

MR. LEVINSON: Just a minute -- 
(Cont: suing) -- I went to help them -- 

MR. LEVINSON: All right, that probably 
answers my question -- 
(Continuing) -~- towards the last. 

MR. LEVINSON: (Continuing) -- Because we 
have had no evidence this man knew of it directly unless 
he worked on it himself. 

(By Mr. Holland) Under whose direction did Mr. Truitt 
work? 
The first engineer and myselt: Mostiy myself on the 
electrical work on the winches. 
You mentioned that you had occasion to work with Mr. 
Truitt. 

Would you tell us what the problem, not being 
technical at all about it, but what the problem with 
the winches was. 
Om this last one, I believe, it was more in the switches, 
ami we changed ome or two solenoid coils and som ci 
the pilot switches that are right alongside the solenoid 
mechanism where we found the major trouble. We did 
change some resistors on some of the winches, too, but 
I don't recall if on that particular winch we chanced 


the resitors or not. 


A0VU 


Would you state whether or not during thac period in the 
Cam Rahn Bay it became necessary to do anv mechanical 
work on the winches at No. 2 & 3 hatciz 

No, there was no mechanical work. 

What portion of the time that work was being done on 
those winches between 2 and 3 did you work with Mr. 
Truitt or his assistant? 

I'd say not more than an hour and a half. A lot of his 
time was spent trying to find out what was wrong with 
the winches, so there was not a great deal of work that 
went on. It was a matter of trouble-shooting the winch. 
Can you place in time when that work was being done 
with respect to the day the vessel sailed? 

I think it was early in the morning, but I don‘t remember. 
I don't remember what time of the day it was. It was 
towards the last of his work on the winches, because 
when I went out there, we completed the job. 

Within what approximate period of time did the vessel 
sail after that job was completed then? 

It sailed late in the day. 

You are talking about the same day? Is that what you 
mean? 

It sailed late at night. 


Was it the same day the work was finished on the winches 


or later? 


qn 


o 
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I wouldn't say tor sure. I think it was that morning. 
It coulc have been the previcus morning, but i* was one 
of tae. two mornings. I didn't make « + ard of it. 
I just went out. I knew he was workine on the winch 
an awful long time, and we needed to have them working -~ 
Either the same day or the previous day ~~ 
(Continuing) -- and I went to help him. 
(Continuina) -- from sailing the winches were completed? 
That is right. 
During the time you yourself worked in and about the 
winches, would you state whether or not you experienced 
any difficulty with oil or grease on the deck in the 
vicinity of the winches? 
No. 

MR. LEVINSON: I object to the question as 
leading. 
(By Mr. Holland) Would you state whether or not you 
had any reason or occasion to clean up any oil or grease 
in the area? 

MR. LEVINSON: Same objection ~~ leading. 

MR. HOLLAND: You can answer yes or no. 
No. 
Would you teil us whether or not you had occasion to 


report to any of the other vessel's ofticere about any 


condition of oil or grease on the deck in the vicinity 


of those winchas. 
No. 

MR. LEVINSON: Same objectiun -- leading -- 
and move to strike all the answers on the groutds of the 
leading questions. 

(By Mr. Holland) Could you tell us approximately the 

distance in teet between the winches or the winch bed 

and the side of the vessel either port or starboard? 

I'd say 20 feet. 

At the time you worked on the winches would you tell us 

whether or not there was any deck cargo in that area, 

or was the deck open and clear? 

I could only guess at it. fr really wouldn't know how 

Clear it was. 

Do you recall having any difficulty in working around 

the winches because of any deck carqo? 

I never do because I am used to a ship. 

Are repairs, such as the type you described, entered 

in the engine room log or not? 

Usually not. 

How about mechanical repairs to a winch of those types? 
Would that type of work be entered in the engine 

room log? 

Major work might be entered. The anchor windlass would 


be entered. Some of these winch repairs are, like 
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electrical, are usually just routine. 
Would they or would they not be entered? 
Usually not entered. 
In the deck department it is necessary for tham to 
keep track of winch-shutdown-periods because of the 


cargo. 
It they keep track of such shutdown-periods, would that | 
be in the engine room log or some other log? 
No, it wouldn't be in the engine room log. It would be. 
in the deck department log. | 
MR. LEVINSON: It would be in the deck depart- 
ment log? 
THE WITNESS: Yes, the shutdown-periods; no 
details about the breakdown. 
(By Mr. Holland) Mr. Gatter, during that voyage aid 
you keep a personal workbook or any kind about the type 
of work done, such as you have described, or is that a 
normal thing to do? 
I don't believe I dia. 
The only record I would have is a work requisition 


list tor repairs that could be done by the Port Engineer, 


by the Port people jn port when we got back. 


Would the type of work that you described as having 
helped Mr. Truitt with in Cam Rahn Bay be the type of 
repair that would go into a work requisition list? 


A 
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Not normally; mostly we take care of all the electrical. 


How many winches were there in that area between number 
2 aiid 3: 

Well, forward of the mast there would be 2, and a*ter 
the mast there would be 2 -- 2 for each hatch -- they 
are close together. 

And the number 3 hatch was where with respect to the 
house? 

Just forward of the house, the first hatch. 

Did your work at the winches between number 2 ani 3 
hatches involve your being on both the port and the 
starboard sides of the winches and their winch beds? 
Well, in order to get there, you usually see the whole 
area. There is not much you are going to miss around 
the winch. 

Was the work that you yourself performed along with Mr. 
Truitt performed in daylight or nighttime hours? 

I worked with him in the daylight tor awhile and I also 
worked with him in the dark. I'm not sure whether it 
was the same winch. We worked at another winch at number 
3 hatch, on the after end of number 3, at one tine, 
forward of number 3. 

Would you agree to the waiving of your siaqnature to 
this deposition after it has been typed up? 


Yes. 
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MR. HOLLAND: No further questions. 


CROSS EXAMINATION 


MR. LEVINSON: 


Mr. Gatter, as Chief Engineer you had nothing to do 
actually with the Plaintiff, Mr. Wakim, did you? 
No, I can't even -- 
You can‘t even recall him? 
(Continuing) -- remember the name. 

I believe there was a dark skinned man on the 
ship. It presents a picture to me now, but I have been 
reminded, but I really -- 
You have no recollection? 
I really can't remember. 
Your function as Chief Engineer relates only to the 
mechanical and electrical operation of the vessel 
primarily, does it not? 
Yes. 
When you went to work or had Mr. Truitt go to work, that 
was the result of what? Some complaint that the winches 
were not operating properly? 
I believe the mate called him when one of the winches 
was not working, and he went on his own and started the 
work. I found out about it, that he was vorking there, 


and then later it seemed like he was working quite a 
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long time, 30 then I went to help him. 


Mr. Truitt lefc the vessel, as you say, fore the 


“7eHsel iecxt Car Rahm Bay -~ 
Yes. 
(Continuina) -- before Okinawa, which, I guess, was the 


next stop? 

Yes -- well, I'm not sure whether we made anotner Viet 
jain port. I don't remember. 

But, nevertheless, he left the vessel at Cam Rahn Bay? 
Yes. 

Do you have any recollection as to whether or not there 
was any cargo on deck at the time the vessel left Cam 
Rahn Bay on that trip, that is, on the starboard side? 

I don't remember. 

It could have been and you have no recollection? 

It could have been. 

When you had completed your work with the winches on the 
morning, which is, I think, what you testified to, did 
anybody check the winches, or did you check them out as 
to their operation? 

Well, Truitt and I were checking out the way they operated 
in order to find out wnat was wrong. We were actually 
moving the operating lever, and it wouldn't function in 


all positions before, and that was why we were working 


on it. 
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So whe& we did was, I found the problem and nointed 
it cut to him, and by actuating a pilot s’itch -- this 
was a p.cbiem that was still left in the winch when I 
got there -- by actuating this pilot switch we could 
make it operate in this position, and we both decided 
what needed to be done to correct that. Then he did 
this very easily, and I left at that time while he wa 
doing this, and then they started using the winches 


again shortly thereafter. 


So when you had finished your work, or Mr. Truitt finished 


the work, then the deck department started to use the 
winches? 

Yes. 

And apparently they did use them at that time? 

Yes, the winches were used after that. 

Your department has nothing to do, or does it, with 
reference to keeping the oil level in the proper level 
for the use of the winches? Is that your department? 
Yes, the electrician keeps track of the greasing of the 
winches and the oil level in the gear boxes. 

In the gear boxes? 

A gear box is right adjoining the electrical swit« 
boxes. 


Now, when you were there working on the electrical part, 


did you check that? 


@ 
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No, I didn't check that. 

You Jon't kcow whether Mr. Truitt checked thet either? 

Yes, he nad checked the grease on a routine oasis 

during the trip, the areasing and oiling. 

Whose job is it to clean up any oil spills in the area? 
Is that the deck department's, or is that your 

department? 

That would be the deck department, although since the 

electrician makes his normal rounds, he would point that 

out to somebody or else take care of it himself, if 

there was any spillage. 

Well, after your work was completed and you had checi.ed 


it out and you turned the winch over to the deck depart~- 


ment -- which I understand you did -- to operate -~ 
Yes. 
(continuing) -- do you know if any check was made as 


to any oil leakage and spillage? 

Well, alt i know is that I didn't see any oil spillage 
in that area. 

That is in the morning of the day -- 

When I worked on it. 

(continuing) -- when you worked on it -- okay -~- 30 
you don't know what occurred after that, if anything? 
No, I don't. 


Any complaint as to the operation of the winch, as I 
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understand it, would come from the mate to the electrical 
department or to you or one of the engineers? 
rT whey wanted some quick actic: 
This was a Victory ship, was it not? 
Yes. 
And it was one of the old ones. 

Do you know whether it was just taken out of moth- 
balls for these trips? 
Well, the Alaska Steam -- all of them, of course, have been 
in mothballs a certain period of time, and I know the 
Sioux Falls had been out for quite a few trips, maybe 
two or three years, but Alaska Steam did have their 
ships in better condition than most ships, I think, 
most of the Victories. 
But there were problems with those that came out of 
mothballs, obviously? 
Sometimes they had more problems than others. 
So as to any condition which existed, say, the following 
morning after the ship was under way in the area of that 
winch, you don't know anything about any deck condition 
there at that time? 
No, I don't. 
But number 3 hatch and these winches were worked after 
you finished your checking of these switches and repairing 


of the switches? 
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+ * Yes, they were operated and had to be because there was 


2 still cargo to go ashore. 

3 @ they wexe still working on cargo? 

#' a Yes. 

5 ie) Now, there was an oil spill that you recalled that 

6 occurred when you were taking diesel oil aboard in 

7 Japan later on that trip, was there not? 

Si A Well, that could very well have been. 

9 One of the Victories -- it must have been that one -- 
10 I remember we had a small slop of oil. The way I 

il, remember it it was in the passageway next to the house. 
iz It was way aft, of course, of that winch area, and i+ 
15 was a small spill that was taken care of right away. 

14 I don't remember anybody being hurt or anything like 
15) that. 

16! q These things do occur, and you are supposed to take 

17| care of them, or whoever knows about it is to take care 
18 | of them, when they do occur? 


19, A That is right. 


20| Q Do you recall the weather while the vessel was in Cam 

21) Rahn Bay? 

22 | Pretty bad weather at that time, lots of rain, lots 
| 


25 | of wet? 
24| A Well, ot course, it usually rained quite a bit there. 


25 | I don't remember. I went ashore two or three times. 
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I don't remember much about the rain. You get used to 
it. It is like Seattle. 

MR. LEVINSON: No further ‘1 AS. 

MR. HOLLAND: That is all 7 have, and thank 
you. 


(Depositon concluded) 


UNITED STATES CF AMERICA ) 
STATE OF W.uU11iNGTON ss. 
COUNTY OF KING 

I CERTIFY THAT on the twenty second day of 
March, 1974, at the hour of 11:00 o'clock AM, at 1400 
Norton Building, Seattle, Washington, before me, F.J. Gentry, 
a Notary Public in and for the State of Washington, County 
of King, personally appeared CHARLES H. GATTER, a witness 
called on behalf of the Defendants; SAM L. LEVENSON, Attorney, 
appeared as counsel for the Plaintiff, and ROBERT V. HOLLAND, 
Attorney, appeared as counsel for the Defendants; and the 
said witness having been by me first duly cautioned and 
sworn to testify to the truth, the whole truth and nothing 


but the truth in said case, deposed and said as appears by 


his deposition hereto annexed. 

I further certify that the deposition was 
then and there taken down by me in shorthand and thereafter 
reduced to typewriting under my direction, and that I have 
retained the said deposition in my possession tor the pur- 
pose of delivering the same to the clerk of the District 
Court of the United States for the Southern District of New 
fork, the court for which the same was taken. 

I further certify that I am not of counsel 


nor attorney for either of the parties in said deposition 
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1 and caption named, or in any way interested in the event of 

| 
2 the covse ~amed in said caption. 
5 IN WITNESS WHEREOF, I have hexe.nto set my 


4 hand at my office this 23rd day of March, 1974. 


“WOTARY PUBLIC In and for the | State 
8 of Washington, residing at Seattle. 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


hee 


. ) 
Plaintiff, ) 

-against- } No. 70 - Civil - 2848 
UNITED STATES OF AMERICA, ) 
Defendant. ' ) 


ee ee ee ee ae De Oe Oe ee 


October 9, 1974 
New York, New York 


TESTIMONY OF DR. IRVING MAUER AND DR, HOWARD BALENSWEIG 
and 
COURT'S REAARKS 


BEFORE: 


The Honorable Gus J. Solomon, Sr., Judge, Sitting 
by Special Assignment in the Southern District of New York 


APPEARANCES: 
Mr. Paul C. Matthews, Attorney for Plaintiff. 


ZOCK, PETRIE, REID, CURTIN & BYRNES, of Counsel 
By: Mr. Edwin K. Reid, for Defendant. 


DR. IRVING MAUER was thereupon producea 
as a witness in behalf of the Plaintiff, and having 
been first Guy sworn to tell the truth, the who. 
truth, and nothing but the truth, was examined and 
testified as follows: 

THE COURT: Please be seated, State your 
full name and spell your last name. 

A Irving Mauer, M-a-u-e-r. 

THE COURT: Dr. Mauer, you tes*ified here 
before m> a few days ag>. I listened to his 
qualifications, I am satisfied with his qualifications 
as an orthopedic surgeon. 

Mr. Reid, do you want to ask him 
any questions about his qualifications? 

MR. REID: No, Your Honor. 

THE COURT: All right. 


DIRECT EXAMINATION 
BY MR. MATTHFWS: 

Q I have the hospital records in four 
separate packets, I think one of them atually Mr. Reid 
has a copy. Do you have one bound copy, Mr. Reid? 

MR. REID: I sent you some day before yesterday. 

MR, MATTHEWS: I understand that. 

THE COURT: What is the problem? 

MR, MATTHEWS: It isn't a problem, Your Honor. 


I have three sets. 


THE COURT: Of the same ones? 

WR, MATTHEWS: They are all different, Your 
Honor, 

‘Aunts They are admitted, 
MR, MATTHEW’: They are exh4bit number four. 
THE COURT: Admitted. 
Doctor, have you examined all of these 

hospital records? 

A Yes, sir, 

THE COURT: When did you examine the plaintiff 
for the first time? 


A You have my chart. 


MR, MATTHEWS: You want your chart? 

A Yes, (Handed). 

MR. MATTHEWS: I don't think the Judge is 
asking when you examined Mr. Wakim for the first time. 
I think he is asking when you examined the records. Isn't 
that your question? 

THE COURT: I want to know when he examined 
Mr.Wakim for the first time, 

MR. MATTHEWS: I misunderstood you. 

A On December 2lst, 1971. 

THE COURT: You examined him for the purpose 
of testifying and not for the purpose of treatment? 

A That's right, Your Honor, 

THE COURT: Did you take a statement from him 
at that time? 
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A With the help of his attorney, 
yes, sir, 

THR COURT: Do you want to tell us what 
examination you made and what he told you? 

A I made . 2 orthopedic 
examination and he told me he was injured aboard the 
SUE VICTORY when he fell about two yeers prior to that; 
that he fell backwards and struck his back and his head. 
He was able to continue working on that day; but the nex 
day he developed pain in his back, radiating down the 
left leg. He continued to work, but after a day or #0, 
he couldn't work anymore. And, he stayed in his bunk for 
a day or ao. He tiold me he was taken off the ship at 
Okinawa and was flown home, He was then ‘.nder the treatment 
of the Public Health Service at that time. He was treated 
for a period 28 an outpatient; and, he was therca. cer 
admitted as an inpatient for diagnosis. He had a gamut 
of treatment as an outpatient. He had a myelogram. 

He was adjudged permanently not fit for sea duty 
recently and has been referred for rehabilitation to a 
non-seagoing occupation, He told me he couldn't do that 
because he had severe pain in the back and pain radiating 
dawn the left leg. 

@ Would you go on and tell the Court 
about your examination and your findings? 

A On my examination I found that he had 


pile 


difficulty in walking but he could walk on his heels 
and toes. 

IT *evond that there was spears of the vet*>ral 
muscles in tne lumbar spine. Forward flexion was 
possible, five degrees, Hyperextension was carried out 
to meet right and lateral flexion of ten degrees. 
Straight leg raiging on the left could be carried out 
ten degrees on the examining table. On the right it 
could be carried out sixty degrees off th: examining 
table. 

The knee jerks and ankle jerks were equal. 
There was a one-inch atrophy of the left thigh and a 
half inch atrophy of the left calf. There was some 
tenderness in the sciatic nerve in the posterior thigh 
area. There vas good strength of extensor Hallucis longus. 
There was hypesthesia of the entire left lower extremity 
from the inquinel crace involving the entire leg. 

I took examination of the lumbar spine which 
revealed a large @ vu.it of retained radio Paque 
myelographic material, 

THE COURT: What did that indicate’ 

A This indicated that he had a mild 
myelogram previously; that's all. 

THE COURT: Go ahead. 

(Questions by Mr. Matthews) 

Q Did you examine Mr. Wakim again last 
nignt? 

A Yes, 


AT 


Q Would you deecribe to the Court 
your findings eat that time? 

A At that time I found that he ad 
been operated on since he came in and was walking on 
two canes with extreme difficulty in getting about. 
He had extreme difficulty in undressing and getting onto 
the examining table. Both lower extremities were quite 
weak. 

At that time I did not elicit the knee jerk 
or a“kle jerk. There wae scars on the posterior part of 
the lumbar area and a scar cver one of the iliac creste. 
I believe it was the rights but I am not sure. 

THE COURT: When was he operated on? 

A He told me he had been operated on 
in the interim. 

THE COURT: Can you tell me when that was? 

MR. MATTHEWS: Wasn't that in December of 197337 

THE COURT: That's okay. I thought he was 
operated on the week before or something like that. I 
Just wanted to know approximately when it was. 


A He told me he was operated on in 


December, 1973; that since the operation there was less pain 


down the leg; but he was muci: more weakened. He had to walk 


around with the two crutches and that both lower extremit.es 


were weak. 


On the initial examiration I found some weakness 


in the left upper extremity as well as on the second 


examination. And, since the operation, he tells ve with 


ALO 


the passage of time, the weakness in the upper extremity 
has improved. The left upper extremity was normal in 
the strength 

Q And now, Doctor, you have als. Looked 
at the medical records, am I correct? 

a Yes. 

Q Would you tell the Court, based on 
your medical experience and based on your review of the 
records, the purpose of the surgery? 

A The purpose of the surgery was to 
improve the pain radiating down the left leg by exploring 
the back and releasing pressure on the nerves in the back, 
eminating from the back and going down the leg. 

q Now, in the Staten Island records 
that you reviewed, when was the first complaint of pain 
and weakness in the right leg? 

A I believe it was when he first came. 

Q The outpatient records are in the back 
of that folder,Doctor, 

A The outpatient report shows he was 
complaining of weakness in the left leg right from the 
first time he went there on the night of 12-6-69; there 
is a note that there was complaint. 

Q Now, Doctor, when was the first time 
accorcing to those records, the Public Health Service 
examined his back? 


THE COURT: The records are in evidence. Why 


do we need him t» look at those? Why can't gou tell us? 
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MR, MATTHEWS: ‘That was in the Fall of 1970, 
wasn't it? 

A That's approximately right. 

Q Of course in a word, they are findings 
consistent with yours? 

& Yes, sir. 

Q Were they consistent with an injury 
from a fall? 

A Yes. 

Q Do you have an opinion, Doctor, as to 
whether the weakness in the left leg was related to the 


injury to the back? 


A Yes, I do. 
Q And what is that opinion? 
A I feel i< was related. 


And, how was it related? 

A Well, *his man had beer working at 
hard labor up until the time of his fall. He had complained 
and hed ditficulty with his leg and weakness in the leg, 
with a difficulty in expressing himself because ne doesn't 
speak English; ever since the fall, with the treatment 
aimost consistently thereafter and with inability to work 
followed by an eventual operation to his back, there was 
no Oraumatic relief in his condition and probably the 
condition got a littie worse after the operation. 

TiE COURT: Are you of the opinion he is 


permanently and totally disabled? 


-- 


A82 


A Yes. 

THE COURT: He will not be able to engage in 
any gainful vccupation? 

A I beleve he can engage in any 
occupation that does not require standing, lifting or 
anything like that. But, in making answers and answering 
the question, I will possibly not be so definite. The 
man has got a language difficulty; he could engage in a 
gainful occupation. 

THE COURT: He could be an orthopedic surgeon if 
he had the training or a lawyer or a Judge? 

A Yes, 

THE COURT: Did any portion of his disability 
result from a disease other than injury? 

A No. 

THE COURT: Did he tell you he had been beaten 
up &@ couple days before the accident? 

A He told me he had been beaten up 
several weeks before the accident; and that after a short 
period of convalescence, he returned to work and he did his 
full duties; he was okay until the accident. 

THE COURT: Were the injuries you saw consistent 
with the injuries he stated when beat up? 

A I would say so, but when he fell, he 
struck the back part of his head, his entire back, and the 
low back. The injury I saw, actually the beat up injuries, 
affected the same area. They could have been the injuries 


as described to me by the patient. However, whether the 


statement from the patient that he had no difficulty and 


he recovered from the beat-up injuries, assuming that 
he did do that and went back to ful) work during the 
interim pe.tiod of time, I would have to say it as she 
second injury. 

THE COURT: I think we talked about this the 
Last time. Your conclusion is based not only on the 
physical examination but also on the truth of what 
Mr. Wakim told you? 

A Yes. sir; that's right. 

THE COURT: Anything further? 

MR. MATTHEWS: Yes, Your Honor. 

THE COURT: Go ahead. 
(Question by Mr. Matthews) 

Q Doctor, when you saw Mr. Wakim in 
November of 1971, you got a history at that time, isn't 
that correct? 

A That's right. 

Q Now, that history didn't include 
anything with regard to any mugging before this, did it? 

A No. 

“ When you saw Mr. Wakim last night, did 


you talk to him at 21l about this mugging? 


A Not to him directly, no, sir. 
Q Now you reviewed those medical records, 
didn't you? 


\ ts / 
AGS 


A That's right. 
Q When you're talking about whatever 
af injuries we.- sustained or whatever hietory of twit, are you 


referring to what is contained In those records that you 


reviewed last night? 


A Also, statements, yes, plus other 
statements. 
Q You are talking about statements 
from me? 
A That is _right. 
Q Did I describe to you, to your 


recollection of what I said? 

MR. RELDs Your Honor, I object to counsel 
testifying either directly or indirectly. 

THE COURT: I am pretty good at this. I have 
been on this Court for 25 years. You can go ahead. 


( Question by Mr. Matthews) 


Q Doctor. did I describe to you the 
mugging? 

A You did. 

Q I did? Did I say anything to you about 


the man being hit or falling down? 

A No. The description I got of the 
mugsg-ng is that somebody graobed him around the neck, his 
neck was pulled back and two other people grabbed him by the 
Legs and pulled him into an alley and beat him up. 

Q Now,Doctor, I would appreciate it if you 
would give the Court - - Your Honor, there are some weres I 


alis 


AS 


wanted to be sure the Court understands, if that's ail 
rignt. 

THE COURT: Did the medica! records of tx 
Marine Hospital refer to the mugging? 

A Yes, they do refer to it, sir. 

THE COURT: So at timvery first time you 
examined him, you knew of the mugging? 

A No, sir, I didn't have the records at 
that time. 

THE COURT: When did you get the reoords? 

A First time, last night. 

THE COURT: All right, 

MR, MATTHEWS: Your Honor, I am juet going to 
g° through this. 

THE COURT: What words doyou want to know about? 

MR. MATTHEWS: I would just want to go through 
this, Your Honor, and be sure all of the terms are in. 

THE COURT: I have a medical dictionary in my 
office if I have any problem with the terms. I can aiways 
look them up. 

MR. MATTUBWS: May I take a moment then, Your 
Honor, to see whether there is anything that should be 
clarified at all here. 

THE COURT: Unless the doctor uses the words in 
& non-scientific sense of his own definition other than 
those in the medical dictionary. 

MR, MATTHEWS: Your Honor, there are a few of 


them. Could I take a few minutes to @° over them, Your 


@1@. 


ad 


Honor prooably knows them. 

THE COURT: Go aheac. 
(By ii. sivinews) 

Q I am referring to the narrative 
summary of April 23d, 1973, Doctor. I see there he 


was given = - they talk about Flip Test and Laseque 


Tests, 

A Yes. 

Q Are «ose standard tests for back 
injuries? 

A You wouldn't find a Flip Test in 


the medical dictionary. It's private. The Flip Test 
is a test in which one, the patient is examined sitting 
down, you examine his knees like (indicating) and he 
can raise it. and @ person can sometimes raise his leg 
ail of the way. When the patient was examined lying down, 
and he can raise nis leg 411 of the way, the same test would 
indicate that there is - - no one does it equal on the 
other side. When they say - one, the Laseque is positive 
and the Flap rig-s were positive, this mears tey were 
consistent, straight leg raising signs, both when the 
patient was distracted by examining other parts of his 
body and doing the normal kind of straight leg raising. 

THE COURT: That would demOmtrate he wasn't 
pretending that he had the ‘injuries or the physica! 
comaition from which he described? 

A That's right. 
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THE COURT: Go anead. 

(Question by Mr. Matthews) 
Now, Doctor, they also incicrtad 

the straight leg raising was positive on the left at 
0 degrees which was due to sciatic radiation. The 
sciatic nerves mun from the back down into the legs? 

A Yes. 

Q One of the things that doctors look 


for is the change in their reflexes? 


A Right. 
Q Were there changes in reflexes? 
A Yes, there were. 


In what way? 

A Theknee jerk was absent on the left 
and .he ankic jerks were absent on the left. 

Q Was there any other weakness on the 
left? 

A They found weakness of the plantar 
fiexor; that is of the big toe musclej the muscles that 


bend the b:g toe, extensor of the big toe. 


Q Doctor, do you believe that there will 
be some further improvement in Mr. Wakim's condition’? ° 
A No. 


Q You think it's permanent at the 
present time? 


A Yes, sir. 


MR, MATTHEWS: Thank you. 


THE COURT: Go ahead, Mr. Reid. 


CROSS EXAMINATION 
BY MR. REID. 

a I think we have gone through 
these exhibits here the other day, Your Honor. May we 
mark some exhibits? We have some reports from the 
pursér and the doctor, We have some doctors' reports. 

THE COURT: I don't have them. I just have 
the depositions. 

MR, REID: I thought we had attached the 
master certificate here, Your Honor. 

THE COURT: Have you got another copy? 

MR. REID: Yes, sir. 

THE COURT: Give it to him. (Hands document 
to witness). 

MR, REID: Wait just a moment. I don't want 
him to see it right now, 

THE COURT: Are you asking about the clinical 
recorée of April 23d, 1973? 

MR, REID: No, sir. I am not asking about that. 

THE COURT: Go ahead. 

(Question by Mr. Reid) 

2 Mr. Wakim has signed a statement 
here. Your Honer, which has iLcen marked defendant's 
exhitit B for identification, Javed 10-11-70, which I 
would like to offer into evidence. 


THE COURT; It ig already in, 
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MR, REID: Marked [.D. 

THE COURT: I have admitted all of the 
exhibite, 

(Question by Ar. Reid) 

. Mr. Wakim has signed this 
statement. Doctor; "I was walking On the sidewalk 
when I was attacked by three men, one from the back 
and one from each side, The one from the back tried 
to strangle me. They dragged me into adark alley. 

I fell to the ground and passed out from the beating.” 

Now, Doctor, with that assumption of facts 
you could come to the same conclusion, could you 
not, as you did this morning concerning & fall on 
the deck? In other words, without a history of a 
fall on the deck, a history that I just gave you, you 
could come to the same conclusion you did this 
morning, could you not? 

A I couldn't come to the conclusion, 
for the reason that he didn't - - T would have to 
assume that there probably would be difficulty 
immediately thereafter with inability to work, and 
the subsequent history. It's the period of time 
that makes me not come to the conclusion. 

7 I 'm asking you to forget the 


facts, Doctor, that on the history and course of events 
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that transpired thereafter, including those of the 


Marine Hospital, and your examination, you could 
come to the same conclusion, could you not, with 
the histery -f the fall as I have related to you? 

A You would have to give me more 
than just that. You would have to tell me when he 
started to complain, assuming that there was no fall 
on the ship, when he started to complain of weakness 
in the lower extremity,etc., etc. 

Q Now, you have the hospital record. 

When was that? | 

A The hospital record states that 
he developed pain on the ship after the fall. But, 
let's say there was no fall, and he developed pain 
sometime in four days before his admission, his first 
being seen in the hospital in Okinawa, and then he was 


flown back to New York for treatment for that. 


Q Have you seen his record in Okinawa? 
A No, sir. 
Q I will show you this in the master 


certificate and doctor report on the back. (Handed it). 
You don't see there, Doctor, the 


slipping and falling on the deck, do you? 


A No. 

Q You see a history of mugging? 

A I do. 

q You see treatment of the doctor for 


the wugging? Right? 
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A 


Q 
the left Lex? 
A 


Q 


That's right. 


You see no history of weakness in 


No, sir. 


The first time you see weakness 


in the left leg is in the Marine Hospital records? 


A 
Q 
K 
Q 
“several” . 
A 


the Marine Hospital 


case? 


That's right. 

Now, what day was that? 

The first time is several days later. 
I doa't know what you mean by 


The first time that he's seen at 
is 12-6-59, 


What was the first diagnosis in this 


The first impression - - that there 


was no diagnosis. The first impression was weakness, 


subjective, questioned the idiology. They didn’t know, 


They put, good chance psychogenic. 


Q 


The neurological examination was 


negative, was it not? 


A Yes. 
Q Based upon my question to you, Doctor, 
- agais the history of Mr.Wakim, as stated ~ - as I read it 


to you, and the Doctor's report in Okinawa, and the first 


record in the Martin> Hospital, would you say then the 


o1§« 


fall which he had and the result of the mugging is 
just as consistent with your statement? In other 
words, .f .@ hid no history of the fall, you ¢>s.4 come 
to the same conclusion, couldn't you, Doctor? 

A Iwuld have to really know the 
time interval between the mugging and the onset of 
symptomatology. Here we have a doctor who is seeing this 
man, thinking he is sick enough, and he is sick enough, 
to have him flown back from a period of time when he is 
working full time on a ship. I would have to explain 
to myself what is happening during that time. 

Q A lot of people who have falls, they 
work for a while full time and then they have symptomatology? 

A Well, working as a@ seaman with 
overtime, I think that would be pretty hard. 

Q You've beento sea? 

A I never sailed as a seaman, no, (\r} 
I have a good amount of experience with the sea, 

Q How many hours a day do you think they 
work? 

A They can work eight hours; they can 
work ten hours, sometimes they work overtime. 

Q This man was an ordinary seaman, He 
stood lookou . He is standing there; he's a lookout on 
the bridge; ne's standing there; he's doing a t™tck at 


the wheel; he's standing there; he may do some woik on the 
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deck, weather permitting; that's not very laborious 
work, is it, Doctor? 

t I think if you would giv*® mo < - 
if you were to tell me the man had @ mugging andther 
did hardly any work at all ast sea, and also to assume 
further that the fall enbsunindin whether the mugging 
could be # cause of it, it could be, sssuming that he 
didn't really work at sea after the mugging, and ass. min; 
there were was no fall. 

Well, the doctor there in Vietnan ---- 

THE COURT: I don't see why you are arguing 
with this man. The records are here. 1 know what he 
has testified to. 

MR. REID: Very well. 

THE COURT: At tihe conclusion of the case, you 
will have an opportunity of arguing your case. 
(Question by Mr. Reid) 

Q When was it, Doctor, according to the 
Marise Hospital, did they finally come up with the dijignosis 
of herniated disc? 

THE COURT: Do you know? 

MR. REID: I don't know, Your Honor, As I would 
guess, it was about a year later. 

Q One year later? 

COUNSEL: Yes, sir, 

Q When you san this man, I believe it 
was in December? 


A December of ‘71. 
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Q Do you have his report, 
Mr. Mattnews? December 23, 971 you wade no diagnosis 
at vase time that this man had a herniated ¢icc, did you? 

A I didn't record any diagnosis, no. 

MR. REID: I have no further questions. 

THE COURT: Anything further? 

MR, MATTHEWS: No, 

THE COURT: That's all, Doctor. You may step 
down. Now you can call your doctor, 

MR. MATTHEWS: Your Honor, the Doctor has some 
xrays. 

THE COURT: They are admitted. Dr. Maver, if 
you want to sit here and listen to the testimony of 
i_, Balensweig, you can. Ifralil of the questions are not 
brought out by the attorneys, you can suggest some 
questicns to Mr. Matthews to ask him, 

THE WITWESS: Okay; thank you, sir. 

DR, HOWARD BALENSWEIG was thereupon produced 
as a witmess in behalf of the Defendant, and having been 
first duly sworn to tell the truth, the whole truth, and 
nothing but the truth, was examined and testified as 
follows: 

THE CLERK: Please be seated. State your full 
name ind spell your last name, 

A. Dr. Howard Balensweig, B-a-1-e-n-s-w-e-i-» 


THE COURT: Are there any questions about 


allie 


AIS 


Dr.Balensweig's qualifications? 

MR, MATTHEWS: None. 

THE COURT: The qualifications sre edmitted. 

THE COURT: When did you examine Ko. Wakim? 

A ‘' ¥ first saw him early this year, 

May 21, 1974. Then I saw him again on October 3, 1974. 
My father examined him. He is now an inactive partner. 
He saw him on October 28, 1970. 

THE COURT: I think it is stipulated. You 
could read the report: and the report of your father would 
be admitted into evidence. 

MR. MATTHEWS: Your Honor, I would also say this: 
The findings of the senior Dr. Balensueig are reported 
in Dr. Howard Balensweig's report of Hay 21, 1974 without, 
perhaps, a few immaterial comments. I will leave it up 
to the Court. Dr. Howard Balensweig's review of his 
father's findings is about a half page, whereas his 
father's report is some four or five pages. 

THE COURT: Are you suggesting that we not hear 
the father's report? 

MR, MATTHEWS: Only that if we do have the 
fatirar's comments and so forth, I am going to have to 
cross examine Dr. Balenswoig with regard to it. 

THE COURT: That's all right. 

MR, REID: Thank you. 

THE COURT: I thought we had a stipulation that 
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if Dr.Balensweig's father were called, he would testity 
in accordance with his report.. 

r@, REID: That's -right.: That wes 
the @ipulation. 

THE COURT: Go ahead. 


DIRECT EXAMINATION 
BY MR, REID: 


q I think you were telling us when you 
saw Mr.Wakim. 


A Yes, 
THE COURT: I am interested in knowing whether 
the fall could account for the injuries from which 
Mr. Wakim suffered at the time your father saw him and 
at the time you saw him, and at the present time. I 
am also interested ir knowing whether those same injuries 
could have resulted from the alleged mugging. I would 
like to know whether it was due to the fall or to disease 
or if the injuries from wnich he is now suffering could 
nave resulted from ar act that occurred in the year 1970 
-3"L. Trese are varying things I am interested in. 
A Yes, sir. 
THE COURT: You don't have to give me a lot of 
medical talk about the things wnich are not relevant 
to the issue. I am assuming the man is badly injured 
now. if that's tiecase, I want to know why and whether 
it has something to d» with the action brought here. 


A Yes, sir. 


MR, REID: Your Honor also wanted to know, 


go you, Your Honor, whether te mugging and tre fall 
ad anytiinse to do witn it? 

THE COURT: I suggested that first. 

A First, there are a few facts that I 
obtained last night more than any otner time; that was 
when I read the record, whic: I didn't have before. 

After surgery in December of 1973, 
this patient had exploration of two discs spaces and waet 
found not to have any evidence of a herniated disc. So, 
tnat diagnosis of herniated disc is out. The reason he 
was operated on was on suspicion that he had a herniatec 
dise, whici: ne did not have. 

THE COURT: What is the significance of tnat? 

f That is the diagnosis carried at the 
Marine Hospital from 1971 when he was primarily fit for 
duty until now was wrong. 

Secondly, this man had no complaint 
of back pain in the Marine Hospital records one year 
after the accident. He complained mainly of numbnesa of 
the left arm, left leg. He was worked up for possibly 
demialating (phonetic) disease such as multiple sclerosis. 
He occasionally complained of a pain; but didn't localize 
{t on the lower left arm or left leg. 

When my father saw him in October 


of 1970, he moved nis trunk normally and made no complaint 
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relative to his back, 

It was not until November, 1970, 
& year aiter che accident, that he started to coepluin 
of back pain. At that point he was sent to the neuro- 
surgeon, Dr, Holman, and the orthopedic consultant, 
Dr. Pirelli (phonetic); and they started to work him 
up, thinking the weakness in his left knee and the 
diminished nature meant a slipped dise in the back. 
The neurosurgeon said he didn't have one. Dr. Holman 
said; " I think he did." Next he said, "He did." 
Dr. Pirelli said he did. Dr. Pirelli is the Chief of 
Orthopedics at the Marine Hospital. This patient was 
extensively worked up. The electro-myelograms were 
negative, He had a myelogram done in Lebanon. No one 
knows the results. He had the same dye ii: the spinal 
column; in other words, doing a repeated myelogram. In 


1971, it was reported as negative. And, on the basis of 


complaint of back pain progressing starting the year after 


the accident and the pain coming down his left leg and 
weak.ess and numbness, they finally operated on him 
without doing a repeated myelogram, an this case, 

whioh I think was incorrect. They finally fused him 
because they found nothing. The general orthopedic 
procedure is, if you believe a patient has a cause for 
back pain, you explore. You don't find a disc and do a 
fusion. Maybe they have something wrong with one of the 


Joints down there. You can do something if there is a 
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Stiffness and they will feel better, However, from the 
beginning, this appears to be a psychogenic problem. it 
was 98) ed that by the neurosurgeon, by the neurogenic 
Surgeon and the diagnosis Just crept in mistakenly. At 
the end of 1970 and early '71, it was on the basis of 
this action he was carried as permanently not fit and 
finally operated on without adequate medical reason. 

THE COURT: The condition from which he suffers 
now 18 what? Why does he walk with two canes? 

A Psychogentc, Because tre doesn't have 
to walk witn two canes. He didn't walk with two of the 
canes prior to Surgery. He has a g00d cause of pain in the 
back. He nas a non-union of @ spine function, 

THE COURT: The condition from which he now 
suffers did not arise for at least a year after the 
alleged accident or mugging; isn't that correct? 

A No, the condition from which he now 
suffers is from Surgery, because of subjective complaint, 
The subjective complaint arose from one or the other fall; 
but the subjective comphaint had no reality. The idea 
he had a slipped dise originated in the 1971. 

THE COURT: He never complained of the back 
pain for about one year? 

A That's ° 

THE COURT: Can you account for the back pain 


from the accident, even though he didn't complain of 
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pain in the region of th» back for a year? 

A That's entirely medically unreasonable, 
I can believe a patient falls down and has delayed back 
palin ter a few days if they sprain their beookorif they 
develop a slipped discy you might - have leg pain without 
back pain for as long as a couple of months. But to have 
back pain a year after an accident without having a 
cause for oack pain d‘scoverable at the Surgery is 
entirely unreasonable, 

THE COURT: Any cross examination? 

MR. MATTHEWS: Yes. 

THE COURT: Go ahead, 


CROSS EXAMINATION 
BY MR, MATTHEWS: 
Q Dr. Balensweig, how many repterts nav: 
you prepared in connection with Mr. Wakim? 


ry 


A I have prepared three reports. Ons 


! 


was review of records. One was examination of May, '74; 
and there is an incomplete one that I started October, '74 
We can forgive you for it not being 

complete. Mr, Reid hasn't given me the benefit of the one 
where yov reviewed the record, I wo'ld have to ask the 
Court to bear with me a moment. I would like also to see 
the incomplete one, if I might. 

A You can sce it. 

THE COURT: Dic you see the hospital records for 
the first time last night? 


A I saw the early hospital records for 


eg 
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the first time last night. I had some scattering of 
records in '7l; before that, '72. The earliest 

report and t e records of '73, I did not have evailable 
until last night. The records for '74, I had availavle 
at the time I started my reports. So, I read thet a 

few ways 4go. 

MR, REID: I think that can be explained 
Your Honor. We didn't get the records, 

THE COURT: That's a:l right. 

Mr. Matthews, we will take a five-minute 
recess, to give you an opportunity to talk to your 
Doctor, and see what ideas he has of questions he wants 
you to csk Dr. Balensweig. 

MR. MATTHEWS? I would be delighted. 

THE COURT: We will take a five-minute recess. 

(Recess took place, after which 
the following occurred): 

THE COURT: Go ahead, 

CROSS EXAMINATION (continued) 
BY MR. MATTHEWS: 


é Dr.Balensweig - - - =, 
fh Yes. 
Q If a patient came to you and 


complained they had injured, for instance, thelr upper 
back, would you feel it would be good practice to examine 
their lower back as well? 

A I don't vo it as a routine if they 


limit their complaint to the upper back, no, 


@2 Be 


A102 


Q Suppose a person had a fall and 
related the history of a fall and complained of injuring 
the upper beck, you wouldn't examine the lower back? 

A Not unless they had some symp toms 
going down the legs. 

Q Suppose they complained of weakness 


in the legs? 


A Then, I would look at the whole person. 


Q All right. And from insight, with 
Mr. Wakim, this would be scmeone that spoke perfect 
English, am I right? 

A Yes. 

Q Suppose you had somebody you weren't 
quite sure you understood them or not and they just said 
back, or they pointed back here (indicating), would that 
be even more reason to examine the low back as well? 

A Certainly. 


Q Doctor, when Mr. Wakim went to the 


Public Health Service in Staten Island for the first time - 


the first time you had your report, you spent two and a half 


hours reviewing those records, right? 

A Yes. 

Q When you went there, it was two days 
after he had left the ship in Okinawa, am I right? 


A He weat there December 6th. I don't 


know when he left the ship at the moment. I think ;ou have 


my records. 
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Cc If I were to tell you the records. 
from Okinawa was December 4t:, would you take my word 
that is right? 

A Certainly. 

Q Did he complain at that time of pain 
in his upper back? 

A He complained of an injury to his 
upper back, but rot pain, 

Q Oh, he hac been wmmplaining of an 
injury to 1+. Doctor, I have got you at a disadvantage. 
In order © ask you these questions, I have got your notes. 
Mr.Reid 14 going to give you another copy. 

A Okay. 

THE COURT: Go ahead. 

q So, he did complain about his back the 
firegt time off the grill; do we agree on that? 

A Upper back. 

Q Would it make any diff ence to you 
if le nad complained just abovt his back; if ine sad just 
said back? 


A If he nad said back, I would look at 


his whole vacct. 


od rat would make a difference to you? 
A Yer, 
And that would be without regard to 
wheter the omplaint wis made to a doctor or to a lay 


person, woul: it? 
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A Uniess it's made to me, I wouldn't, no. 

Q I have an exhibit I will offer later, 
Your Honor. 

THE COURT: Instead of asking hit «1. of these 
technical questions, why don't you getdown to business. 

MR, MATTHEWS: Okay. 

THE COURT: You are not going tc throw sand in 
my eyes, Mr. Matthews. There is no jury here. You 
just ask him the questions you want to ask him, 

‘MR. MATTHEWS: Fine, Your Honor 

~ Did he complain of a pain in his left 
leg or arm, weakness of the left arm and left leg with the 
pain on climbing stairs in December of ' 969? 

A We have volume l. 

THE COURT: Did he? 

MR, MATTHEWS: He did. It's in the Doctor's 
report. 

THE COURT: All right. 

q@ Would that change your opinion as to 
whether ne didn't have any complaint for some ten months 
with regard to his back and leg, Doctor? 

A It wasn't pain in his back. He said 
pain. 

Q On February 3d, did he complain of 

paraplegia of the left leg? 

A Yes, he did. 

Q Now,Doctor, are you expressing an 
Opinion to this Court that this man was malingering? 
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A No. 

Q Did you notice in the medical record 
tnat even t:.ough he had a not fit for duty statue ne was 
complaining because he had t> wait so long for @ neuro- 


logical appointmenc? 


A fes. 

Q You did notice that? 

4 Yes. 

QQ They were concerned about a concusion, 


weren't they, when he was seen initially? 

A When he was seen initially, his main 
complaints were headaches); then weakness, very soon 
afterwards, weakness, left arm and left leg. 

Q They were concerned about a brain 
inJiy? 

A They were concerned of a brain ir jury 
and the myelating disease. They took a spinal tap and 


brain scan. 


ee They took a spinal tap and brain scan’? 
A Right. 
“ Would it be fair to say they were 


concentrating their effort on the possible brain injury? 
A Actually in March of 1970 when they 


~ nospitalized nim they did it to rule out a tumor and rule 


out the myelating disease. That was their main concern. 
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Complaint of weakness and thickening of left arm, and leg 


weakness. 

¢ Doctor, when your father exemined him 
in 1970, ave you telling this Court that he did.:'t examine 
him gor a back injury? 

A What he did, he did a thorough exami- 
nation. including testing his trunk. He found the normal 


motion of the back and no complaint. 


Q Doctor, did he test him for a back 
injury? 

A Yes, certainly. 

Q He did a Flip test, didn't he? 

A Yes, sir. 

Q He found reflex changes in the left 


leg; isn't this true? 

A Yes, sir. 

THE COURT: What does that mean? 

A What it means is he coulcn't explain 
why - - I think it was the leg - the left knee jerk was 
diminished. I think he said he had difficulty getting ‘t. 
He had difficulty getting a left knee jerk; a litvle 
difficulty getting the left ankle jerk. 

(By Mr. Matthews) 

Q He had complained of numbress in that 
left leg at the clinic on January 29th, 1970, hadn't he? 

A Yes, he had. 

Q Now, shortly after he was seer. by your 


Dad, that was one of the diagnoses made at the Marine 


Hospital, of a possible herniated disc, am I right? 
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A That was early in 1971, as L recollect. 
Q Dector, do I understand correctly that 


a herniated «ise car be one cause of nerve root compression? 


* Yes. 

Q Tere can be others as wel}, can there not? 
A Yes, sir. 

Q Is it known medically, Doctor, that a 


dise may bulge at some tines and not at others? 

A Variation in the size of the bulge 
depends on how much fluid there is in the disc. Usually the 
variatior. in symptoms from & bulging dise depends on where 


the nerve root is in relation to the disc. 


& That's a positional matter; isn't that 

correct? 
4 Yes. ( 
Q Some people may have what they call a 


slipped disc and it may actually slip out and bulge at one 
time and not at others; isn't that correct? 

A It slips down; it never disappeers. In 
the few cases that I have seen myelograms done, five years 
ago, the myelograms nave been the same. The symptoms vary 
from nil to acute. So actually the disc doesn't change ite 
shape very much at all. What happens, either thea nerve root 


is being stretched by it or the nerve root lies off it. 


Q Doctor, you took xrays? 

- I did. 

Q You brought them with you today, did you’ 
A Yes. 
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Q if we would have time, Your Honor, 
could the Doetor show the fusion? 

THE COURT: Is there any question about the fusion? 

MR. REID: No. 

MR. MATTHEWS: Yes , there is @ definite question, 
isn't ther; f3stor? 

The fusion is not fusing. 
SOURT: There is no question he had @ spinal 

f ... a2 the fusion is not fusing? 

A Right. 

THE COURT: That's good for you. What are you 
complaining about? He has already testified to that. 
(By Mr. Matthews) 

Q Doctor, if the fusion is to be effective, 
42 it your opinion, that there will have to te further surge 

A Yes, that's my opinion that once you have 
done a fusion, if you believe the patient complained of back 
pain and think it is due to the non-union of the fusion, you 
go ahead and do it ower again. However, the indications for 
a fusion here would, in my opinior be non-existent; 
therefore, there is a big question in my mind whether or not 
a further fusion should be done, 

Q Doctor, you're not telling the Court that 


they opereted juet on this man's complaint, are you? 


A I am. 

@ You are? 

A Yes. 

« Are you stating there were no positive 


findings from the Public Health Service’? 
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A What I am saying is some surgeon there 
thought he had reflex exchanges. They #11 agreed that the 
sensory charges were not realistic. They reported negative 
EMG on three oceasions,which is a negative finding, and 
dye in the spine; and, their reason for surgery was, a8 
Dr. Pirelli has seid, his reason for surgery was exploretion. 
In other words, I wanted to take a look because this patient 
has “een complaining of pain for two or three years; he is 
disabled. I won't do him any harm because he is already 
Gisabled. Let's take a look and see if we can make hip better. 
aise iets. 

In uy opinion, that is not sufficient rationale 
knowing he had no back pain for one year. And, if Dr. Pirelli 
had looked in the Marine Hospitel records and noticed that, I 
don't think he would have done the surgery. 

MR. MATTHEWS: Your Honor, I Gon't like tc 
interrupt Dr. Balensweig. 

THE COURT: Go ahead. 

Q I don't think you really answered my 
question, 

THE COURT: He has already said there was no basis 
for the operation. 

(By Mr. Matthews) 

Q Yes, you have said there is no objective 
findings; is that what you're telling the Court? 

A That's right. 

Q The Laseque test, is thet an objective 


test, Doctor? 
A No. 


a) It's not an objective test? 


A No. 

Q The Plip tes:, is that an os;e4ot’ve t 

A No, sir. 

Q I see, the reflexes, sre (rny oO. ect 
tests? 

A They are when they are consistent, 


However, frequently in examination of three years, four years 
reflexes were symmetrical; on times they couldn't get then 
on the left side. A patient can eliminate his reflexes if 
he tenses, 

Q Doctor, they felt this operation was 
necessary? 

THE COURT: There is no question about it. we have 
‘one over that 80 many times. 

Do you think the condition é.«: 
ls now suffering is functional rather than physica)” 

A The condition that he was sui’ “Lng 
vefore surgery was functional. Part of what he is surfer’ 
iow ig functional and part is the fact that he's deen 
operated on. 

THE COURT: Do you believe that if he could be 
treated psychietrically that problem would be resolved, thar 
he could walk? 

A Yes, sir. 

Q Do you think the failure of the apinal 
fusion to fuse properly woul: be a deterrent to him being 
able to perform any kind of work if the psychiatric prob) cms 


were taken care of? 
-37- 


All1l 


A What you have to do in constantly 
‘rage him very well and give hin psychiatric care if the 

rie thinks he needa it. 

Tas COURT: What do you mean by "brew. « 

Ten't that another ocperation, or brace iis 
ntellectually? 

A Brace the back, give him a good rigid » 

sport. 

THE COURT: Would you have to go back in torre 

.9e@ the back? 

ry No, what I mean, you would give him 
-vental corset; you take the cast of the teunk and you mai: 
clantic corsety if he gets absolutely no relief frow t 
practically none, then the pain is psychogenic; vou don't 

ry te do a fusion. If he gets some velief from it 

upport him by getting his emotional reaction arn 

emotionally resolve it, and then you can consi¢er “oine 
inal fusion. You wouldn't do @ spinal fusion a. -1i8 | 
cor to seeing whether anactual rigid bracing 4) 

By Mr. Matthews) 

“ Did the patient indicate whether he hac 
Less back puin sinee this surgery? 

A He said he had less leg pain since the 
surgery and he felt that it was a lactle better, but he 
wasn't able to be that specific. 

*) Doctor, would your knowledge of this 
surgery, the xrays that you have taken with regard %o the 


fusion, do you have an opinion that if the man has a refur' 


-38- 


Al]7 


you sey is indicated, how much Llonge> WOUL 


_owing that refusion until he would obtain the m 


efit of medical care? 


i Yes, I do. 
q What is that opinion? 
A Maximum improvement efter 2.5 


cccessful, is usually about a year post surgery. 
orehensive people, it may take a year anc # hair. 
Q Where the fusion has nat % 
1 have to be # little cautious too, don't you, 
bs You have to do a different type 
MR, MATTHEWS: Thank you. 
THE COURT: Any further questions? 
MR, REID: No further questions. 
THE COURT: That's ali. Thank you. 
eee e 
Tig COURT: I have serious doubt whetn: 
on the vessel. I don't know how badly he 
oe mugging. I don't think he was injures 
imprusged with the testimony of Dr. Balenz 


Lweys agrewed with Dr.Balensweig. You called cin 


i I didn't egree with him at all. But this man Geor 


the problems Dr. Balensweig testified to. . .« 


a had Cunctional disorder. I don't think his pric 


oblem was physical, but was psychological. I wantec 


‘ik the hospital records myself carefully. 
I notice one other thing, the testimony o! 


perts are diametrically opposed. They can’? bot 


ne plaintiff dector said he was suffering from a 511» 


d they repaired that slipped disc. 


r 
A 


os 


MR. MATTHEWS: Do you expect ‘is CO Sey anych 
this connection? a 

THE COURT: Yes. 

MR. MATTHEWS: I would ask you please, your ‘ionor, 
to have the i:sporte: transcribe that part of » “'s 

.etimony that hed to do with the operation. 

THE COURT: 1. will look at. hid ictal’ and also 
at the reports. . 

MR. MATTHEWS: It is conceded’ they did net xcemove 
this disc, your Honor. 

THE COURT: But they did a‘spinal fusion. 

MR. MATTHEWS : They did the spinal fusion, yes, 
your Honor. | 

THE COURT: Da, you say the testimony of ti. dectors 
is consistent with eacia other? 

MR. MATTHEWS :. No, certainly not. I don’t say “hat, 
your Honor. I just wanted to correct one thing thar 
apparently your Honor thought. 

THE COURT: It, may well be after I look 4c tc 
testimony, I ‘will ask that the piaineit be sent to 
another expert. oh ne ei 


Farlier I méntéoned 8 situation that existed in 


another case that I handled some years ago. Dr. Balensweiy 


indicated that this was an unnecessary operation and that 
this man was put on the shelf as a result of the 
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The ship is liable for all the consequences ©. « 


wrongful act if he was treated because of the £41, ex 
the operation was needed or not; it wouldse'’t «ake an’ 
difference because the ship would be list. ; e 
he ht * @ minor injury or if he had a functlouwei in. 

It is my view that he wasn't hurt. Here &@ man creme 
the United States and had not worked for four months. 
on this vessel and was beaten up. This was > first 
time he was ever on that job. But ghat wouldn’t men 
difference if he got hurt on the vessel a3 4 result o: 
slipping. But if, on the other hand, he got this condic! 
as @ result of being beaten up, a condition which is 
connected with any fault on the part of the vesce 
view the vessel would not be liable. 

I don't know what the situation is as far 46 aalnce.. 
and cure. If he was ill while on the vesse! 
ional disturbance connected with his servic» 
it seems to me he would be entitled to mainte. 
regardless of fault of the vessel. You ought to pursue 
alternatives, even though he may not be entitied to 4 )- 
thing by reason of the fault of the vessel, he may be encit 
to maintenance and cure until his condition is stationery 

MR. REID: There are cases on that point, your Honor. 
I will give you some cases. 


THE COURT: Does it say he is entitled to maintenance’ 


MR, REID: Well, it all depends on whether he is {n the 
course of his employment. 


All5 
g0e8 ashore and gets beaten up is: in tine Service of 
his veasel? 

WR. REID: I think that is the law. Your Honor, 
but I would like te cheek it, 

THE COURT: It doesn't make any difference nhether 
he was beaten up on the shore and the vessel isn't liable, 
I think he is entitled to maintenance, the entire period 
of time, T think that is the raw, 

This is e« mere Giffieult vese than Z thought, 

I thought it WAS &@ Simple case Of whether he Slipped on the 
vessel , He has the burden of shewing that. 


Even though Mr, Wakim - tay not have known tne 


his point SO P08R, 

ba I listened to the evidence x thought to myseis; 
Here ir a Case/whieh the ship is G8ing to be liable, no matter 
what, because going ashere, getting beaten UP, he is still in 
the serviee of the vessel. There is a famous Supreme Court of 
the United States case on that precise point. If that is the 
case, even though he was suffering free a functional rathe, 
than @ physical condition, he might be entitled to Maintenance 
and ¢ re until his Condition became stationary, 1 an net 


saying definitely that 2. the law, I think you ought to 
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take a look and see what the situation is. 

If you want to have the testimony of your 
physician transcribed and the testimony of Dr. Balensweig's 
transcribed, go ahead and do it. I am telling you that i 
was more impressed in this case with the testimony of 
Dr, Balznsweig. But I reiterate, I haven't made up my 
mind, 

MR. MATTHEWS: This is for the guidance of 
counsel in preparing a brief for Your Honor? 
$ THE COURT: That's right. I will give you two 
weeks to file your brief. I will give Mr. Reid two weeks 
to answer. Mr. Matthews, I will give you ore week tv reply. 

MR. MATTHIWS: Well - - 

THE COURT: I will give you two weeks to reply. 

MR.MSSTHEWS: That's a little reverse of the order 
that would normally follow by closing statement, but 
whatever Your Honor directs. 

THE COURT: I wanted to say to you, Mr. Matthews, 
I think if I were you, I would take the laboring bectuse 
you have got the burden of proof, in view of what I have 


said here. I would let Mr. Reid answer. Then if you don't 
want to file a reply that's perfectly all right with me. 


I thought, perhaps for your benefit you would want to do that. 
MR. REID: How extensive do you want Mr. Matthews 

to go into all the facts of liability as well as 

relations? 


THE COURT: I am not going to stop Mr. Matthews 


from doing anything he wants. 
MR. REID: I see, 
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THE COURT: I don't need Mr. Wakim's testimony. 
If you wanted to discuss your deetor's testimony, I will 
be glad to listen to it. The same thing is true with 
Dr.Balensweig. I am going to leok at your doctor's 
reporta together with the hospital reeords., If you want = 
to give me the testimeny of those two physicians, you ge 
ahead and do it. 
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STATE OF NEW YORK : 
COUNTY OF NEW YORK: 

I. JRRRY HARRIS, hereby certify thet I am a 
duly qualified Court Reporter, net a party to the foregoing 
action or interested n the said proesedings; that I sat 
on October 9, 1974 and recorded the foregoing testimony of 
Dr. Irving Maver and Dr, Howard Balensweig, and to the 
best of my knowledge and belief it is true and correct. 

day of Octeber, 1974. 
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MR. MATTHEWS: I have an interpreter here, 
as Your Honor knows. I believe that, perhaps, will 
expedite the trial if Mr. Wakim could give his answers 
in his own language. He has learned a lot of English 
in the last five years. But, I think I would prefer 
the questions being put to him through the interpreter. 

THE COURT: Why don't you try and see if 


he understands English. If he can't, you will have the 


interpreter to help him out; we can swear the interpreter. 


HABIB AWAD 


was thereupon sworn as the interpreter. 


THE COURT: What language does Mr. Wakim speak? 

MR. MATTHEWS: He's Lebanese; it's the Arabic 
language. 

THE COURT: What is your name? 

HABIB AWAD: My name is Dr. Habib Awad. I'm 


a doctor of psychology, Your Honor. 


THE COURT: Can you speak the Arabic language? 


HABIB AWAD: I have spent time in the Middle 


East. It's all Arabic and Lebanese. I am from Lebanon. 
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| I understand it fully. | 
2 | THE COURT: Can you translate from English 
3 | into Arabic and from Arabic into English? 
«| HABIB AWAD: Your Honor, I was ---~- | 
5 | THE COURT: Don't give me a speech. | 
6 | HABIB AWAD: I was translating during World | 

| 

7 | War II. I was listening to enemy broadcasts in several | 
8 | languages and transmitting them into English and interpret- | 
9 | ing them. | 
10 | THE COURT: I am going to find the witness is 
11 | qualified. 
12 | Have you spoken to Mr. Wakim? 
13 | HABIB AWAD: I have spoken to all of them. 
14 | THE COURT: Can Mr. Wakim understand you and 
15 | can you understand him? 
ay HABIB AWAD: We are both from the same country | 
17 | and speak the same dialect. 
18 | THE COURT: We will only need you to interpret 
19 | when you are requested to do so. But, please stand by. 
20 We are going to ask Mr. Wakim to take the stand. | 
21 
22 | | 
in| 
24 | 
25 | 
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HANNA B. WAKIM 


was thereupon: produced as a witness in behalf of the 


plaintiff, and having been first duly sworn to tell the 
truth, the whole truch, and nothing but the truth, was | 


examined and testified as follows: 


THE CLERK: Now, state your full name. 


THE WITNESS: Hanna Wakim. 


| 
' 
THE COURT: Mr. Matthews, with the consent of | 
Mr. Reid, I think you should lead the witness on all | 
i} 
of the preliminary matters up until the time where 
| 
he had the accident. I am talking now about the 
time of the beat up. | 
MR. MATTHEWS: Yes, Your Honor, I will stop 
there. 
THE COURT: Don't lead him from then on. 
Prior to that time, lead him. Is that all right, 


Mr. Reid? 


MR. REID: It's ail right, Your Honor. 


——— a 


| 
DIRFC: EXAMINATION 
BY MR. MATHEWS: | 


Q Mr. Wakim, you were born on August 13; 3932. in 
Lebanon? 
A Yes. 
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Q What sort of work did you do in Lebanon? 
A First through the interior -- first I was working | 
with the engineers who were making the roads for the 
Lebanese government. Then I worked in the airline, German, 
Luft. 
Was that German airline Luft Hansa? 
A. Yes. 
Q Was that as an office boy and driver? | 
9 | A. Yes. | 
10 Q And, aS a messenger? 
| A, Yes. | 
12 | Q Did you work for Lewis Tonser (Phonetic Spelling; | 
om from July lst, 1960 to June 30, 1968? | 
14 A. Yes. 
15 Q And from March 17, 1969 to June 5, 1969? 
16 A. Yes | 
17 THE COURT: Go ahead. | 
18 MR. MATTHEWS: Your Honor, I have a letter 
19 from that company which has been marked. I would 
20 like at a later time to offer it into evidence. 
21 THE COURT: All right. 
22 Q (By Mr. Matthews) Are you a permanent resident of 
23 the United States? 
24 A Yes. 


25 Q%» Have you applied for United States citizenship? 


ee 
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A. Yes 
Q. When did you come to the United States as an 
immigrant? 
4 A. 1969. 
5 Q Did you apply to be able to go to sea? 
6 A, Yes. 
7 | Q With a union? 
8 A Yes. 
9 Q Was that the Sailors Union of the Pacific? 
10 A. Yes. 
11 | Q Did you obtain a ship on October 4, 1969? 
12 | A. Yes. 
13 : Q Was that the SIOUX FALLS VICTORY? 
14 | A. Yes. 
18 | Q Was your job on that ship as an ordinary seaman? 
16 | A. Yes. 
17 Q At that time what was your familiarity with the 
18 English language? Should I lead on this or not, Your 
19 Honor? 
20 THE COURT: Go ahead. 
21 Q Did you just speak a very few words of English? 
22 Yes. 
23 Q Had you ever gone to sea before? 
24 A. No. 


al Q 


Were you given a physical examination? 
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Q Were you passed for that physical examination? I 
have a slip, Your Honor, which is Exhibit l. 
THE COURT: I don't think there is any dispute 
about that. 
Q What was the state of your health up until this time? 


THE INTERPRETER: It was perfect. 


Q Had you ever had any back problem? 
A. No. 
10 | Q Had you ever been bothere. ‘vith headaches or dizzy 
11 spells? 
12 A No. 
13 Q On the SIOUX FALLS VICTORY, you were on the 12:00 
14 | to 4:00 watch? 
15 A 12:00 to 4:00, yes. 
16 | Q That means you worked -- Your Honor's familiar with : 
17 | it? | 
18 | THE COURT: Go ahead. | 
19 Q Fine. You stood a wheel watch? | 
20 | A. Yes. 
21 Q You stood lookout? | 
22 A, Yes. | a. 
23 Q You worked out on deck; is that correct? | 
24 A. Yes. | 


If you worked out on deck, except between 12:00 and | 
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Yes. 


Q Now, you joined the SJOUX FALLS VICTORY and you 


right? 


A. Yes. 


Q But, you got on the ship in Sunny Point, North 


Carolina? 


A 


Yes. 


Q From Sunny Point, the next stop was Panama; is that~ 


correct? 


A. 


Yes. 


4:00, you were paid overtime; 


got the job in New Ycerk. 


is 


D 


that correct? 


You were hired here in New York, 


Q Was there a purser on the ship? 


A. Yes. 


Q Did he take care of 
A. 


Yes. 


Q Between Ju.ay Point 


the purser? 


A. Yes. 

Q Did that make you feel better? 

A, Yes. 

Q Did you do all the work between Sunny Point and 
Panama? 

A Yes. 

Q How long was the ship in Panama? 


Did vou get 
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and Panama, did you go to see 


a seasick pill from him? 


/ 


) 

Wakim D 9 | 
biped, ang etree —_______- 
1 | A. Less than a day. 
2 | Q The crew was given shore leave; am I right? | 
3 | A Yes, yes. | 
al Q Did you go asn «2? | 
5 | A. (es. | 
6 | Q Alone or with others? 
7 | A. No, with others. | 
a | Q And, what happened when you reached the shore? | 
9 | A. I went with my companions and we walked throughout 
10 | the street and then we found a bar and my companions 
| invited each other to drink at the bar. Since I do not | 

| 
12 | drink, I left them there and I went looking into the 
13 | streets for to buy souvenirs for my people. 
ind Q Would you describe what happened when you did that. 
5 | A. I said -- let me see, while I was walking, it was 
16 in front of a liquor store, three people came, one hcld : 
17 | me on my reck and two by my legs, right and left, and 
is | they made me enter under a bridge. In that section, 
19 | there was a little small bridge covering the streets; 
20 | they entered me in there. It was the entrance of a 
21 | building that they made me enter. 
22 MR. MATTHEWS: Your Honor, I think he indioaked| 
23 that. Did Your Honor notice? 
rs THE COURT: I read that. | 


They took all my money; and, they took all my Kia a 
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paper and my wrist watch; and they took it also. 
Q How long did all of this take? 
A. It's one, two minutes. 


THE COURT: Did they strike you? 


A. No 

THE COURT: Did they hit you in any way? 
A No 

THE COURT: Go ahead. 
Q (By Mr. Matthews) Did you get up? | 
A. Yes. | 
Q Whan you jot up, what did you do? | 
A I shouted, "Seaman paper; seaman paper," and run 


after them to ask them to give me back at least my seaman's | 


paper. 

Q Were they still in your sight? 
A. Yes. They were in my sight. | 
Q Were you able to catch up with them? 
a | 
Q Did you report this to the police? | 
A In front of the liquor store there was a man who | 


had seen all that happened; he had telephoned to the police. 


Q Did the police come? 

A Yes. : 
Q How much time did you spend with the police? 
A. I went with the police to the police station. They | 


a 
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discussed matters with me and then I came back to speak 


to the purser because the purser was also in that section -- 
the bosun. 
| THE INTERPRETER: What does he mean by 
i bosun? 
MR. MATTHEWS: The Court is familiar with the 
! word. 


THE COURT: Then did you go back to the police 
station again? 
A, Yes. 
Q (By Mr. Matthews) When did you finally leave the 
H police station approximately? 
THE INTERPRETER: I do not remember; but I 


| feel it was about noon. 


Q It was daylight at any rate? 
A. Yes, it was daylight; it was in the day. ! 
Q Did you ask to be sent to a doctor in Panama? 
| 
De No. | 
Q Did you return to the ship before she sailed? | 
| A, Yes. | 
| Q After you returned to the ship, what was the next | 


| port of call? | 


A, Cam Ranh Bay. 


: Q Did you perform all your duties between Panama and 


i Cam Ranh Bay? 
| 
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A. 


THE INTERPRETER: He wants to say something 


Everytime they asked me to do overtime, I always 


did it willingly; I never refused. 


Q 


A 


Q 


When was that overtime first offered to you? 


| 
| 
! 
| 
| 
| 
After Panama. | 
After Panama, they started overtime? | 
Exactly. | 
THE COURT: After Panama, they started what? | 

MR. MATTHEWS: Offering the overtime work, | 

| 

Your Honor. | 
} 

THE COURT: All right. ! 


(By Mr. Matthews) In your union, do you receive 


overtime pay for standing your watch on Saturday and 


Sunday? 


A. 


No, they don't pay anything. They tell me, "You 


me overtime. 


Q 


| 
| 
have to work Saturday and Sunday." They wouldn't pay | 
| 


Panama and Cam Ranh Bay? 


Q 


A. 


Now, what sort of overtime work did you do between 
} 


THE INTERPRETER: It was mostly painting. I 
was painting all over and cleaning all over, eeiene | 
paint used to be taken off, I used to take it otf. | 
Did you have to go aloft? | 


Yes, I used to go up high to the bridge and also the 
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high places in that bridge. 

Q Did you see the purser between Panama and Viet Nam? 
3 | A. Yes. 
4) Q What for? 
5 A. After we left Panama on our way, my hand began 
6 | aching me. I did not know it was the result of painting 
7 | or some other reason. 
a | 2 Did the purser give you anything? 
| A Yes, he gave me pills, red pills. 
10 | Q What happened after you took those red pills? 
11 | A After I took them, I vomited, only red, it's not 
12 | blood or anything; I didn't know if it was because of 
13 | those pills or anything. 
14 | Q Did the ship detour to Guam? 
15 | A Yes, it did. 
16 Q Why, if you know? 
17 A. Because I understand they had two people land there 
18 | in Guam. 
19 | Q Injured seamen or sick seamen? 
20 A They were seamen; they were claiming back aches; 
21 and they made them land in Guam. 
22 Q Did you continue to do your work between Guam and 
23 Viet Nam? 
24 A Yes. 
25 Q And overtime work as well? 
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Q 
A, 


Q 


Wakim D 14 
Na ee te ae 
Yes, yes, overtime work as well. 


Did the purser send you to a doctor in Viet Nam? 
Yes, he did. 


Did the doctor in Viet Nam ask you what happened to 


No. 


Did the doctor in Viet Nam have any paper from the 


Yes. He had papers from the ship, he said. | 
Did the doctor give you medicine? 
Yes. 

Did that help you? 

Yes. 
How did it help you? What way? 

I felt better. I didn't feel any more aches. 


How long did the ship remain in Viet Nam after you 


saw the doctor? 


A 


It's about twelve days. It's registered with them. 


Asked their company. They sent me to the doctor the first 


day we arrived in Viet Nam. 


Q 


A 


Yes, yes, that was the only time. 


MR. MATTHEWS: Your Honor, we have the log- 


book here. I suppose that would be the best evidence of 


| 
| 
That was the only time? 
| 
| 


when the ship left Viet Nam. I guess it is not in ee) 
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1 || THE COURT: The date when the ship arrived in 

2 Viet Nam and when it left is not in dispute, is it, 

3| Mr. Reid? 

4 | MR. REID: No. 

S| THE COURT: Read them in if you want to. SY 
6 | MR. MATTHEWS: The logbook, Your Honor, shows 

7 0040 on November 26th, 1969, all lines clear, 0056 

8 | pilot and tug away various courses as per master 0106, 
9 departure. 

10 THE COURT: Let's get to the accident. 
11 | MR. MATTHEWS: I'm there. | 
12 | Did you stand lookout that night? ! 
13 A Yes. : 
14 | Q (By Mr. Matthews) Approximately what time did you ! 
15 start the lookout? | 
16 | THE INTERPRETER: From 12:00 to 4:00 as usual. | 
17 That's my time of work. | 
18 Q That would be after the ship left the dock, though, | 
19 | am I right? | 
20 A. ® Yes. 
21 Q Where did you go to stand lookout? 
22 A Bow. 
23 Q How long did you remain at the bow? | : 
24 A. Three-quarters of an hour. 

25 Q What happened then? 


JEAY C. HARRIS 
206 U. S. COURTHOUSE 
PORTLAND, OREGON 97205 


a Fe ae 


Wakim D 16 | 


—— —————————— == 


A. A telephone rang, my mate called me and said, "“Wakim, 
come here." 

Q Is that the gentleman who sits here in the courtroom? | 
A. Yes. | 
Q What did you do then? | 
A. I left the watch and I came up to meet the mate. 

Q Did something happen to you on your way back to the 
bridge? 

A. I was between the second and third floors of the | 
ship ---- 

Q Wait a minute. Your Honor, that is not a correct 
word. 

A. Between the first and second stages where they pt 
the guards and where the put the things. 
Q Between what number hatches? | 
A Two and three hatches. 


Q Would you tell the judge what happened? 


THE COURT: Before he goes ahead, I would like 


to hear the mate describe this thing. Is that all 


right? 
MR. MATTHEWS: Fine. 
THE COURT: You may step down. Call the mate. | 
MR. MATTHEWS: Mr. Wakim, you can sit here. | 
THE COURT: Is he your witness? 


MR. MATTHEWS: He is Mr. Reid's witness. 


ho eR 5 
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THE COURT: Don't you have any witnesses other 
than this man on the accident? 

MR. MATTHEWS: Not as to the accident itself. 
I have a witness as to the grease, Your Honor. To 
the best of my knowledge, there is no eyewitness 
to this accident. 


THE COURT: I don't need the mate right now. 


I know there is a question of credibility. I thou ght | 


the mate was your witness and if you could establish 
by independent evidence the accident, then I 
thought you would be in a very good position. That's 
why I was going to give you the opportunity of 
calling the mate and then there would be no doubt. 

MR. MATTHEWS: No, Your Honor. I don't expect 
this witness knows anything about this accident from 
the testimony that Mr. Wakim has given sc far. 

THE COURT: I thought he testified he was 
standing watch and received a call from the mate. 

MR. MATTHEWS: Let's confirm that. Is that 
correct, sir, what he said so far? 

MR. SHEEHAN: Yes. 

MR. MATTHEWS: He started to stand lookout in 
the bow; is that correct? 

MR. SHEEHAN: That's right. 


MR. MATTHEWS: Then along around 1:30 or 
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thereabouts, did you summon him to come back and 


continue his lookout on the bridge? 


THE 
questions 


concern. 


SHEEHAN: Yes, sir. 

COURT: Did you see him fall? 

SHEEHAN: No, sir. 

COURT: I am not going to ask you any more 
because that wasn't the purpose of my 


When Mr. Reid wants you, he will call you 


to the stand. If you want to get rid of the other 


witness on the grease, you can do that. 


MR. 


MATTHEWS: Your Honor, I have to call 


Bryant Williams. 


cr a 
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1 BRYANT WILLIAMS 
} 

2 was thereupon produced as a witness in behalf of the | 
3 | plaintiff, and having been first duly sworn to tell the 
4 truth, the whole truth, and nothing but the truth, was 
5 examined and testified as follows: 
6 | 
7 | THE CLERK: Please state your name in full | 
8 and spell your last name. | 
9 THE WITNESS: My first name is Bryant Williams : 
| Williams is the last name. | . 
ll THE CLERK: All right, be seated. | al 
12 | THE COURT: Go ahead, Mr. Matthews. ! 

I i 
13 
14 | DIRECT EXAMINATION | 

| Se ee ee 
15 BY MR. MATTHEWS: | 
16 | Q Mr. Williams, were you a member of the crew of the | 
17 SIOUX FALLS VICTORY in November, 1969? | 
18 A. Yes, I was. | : 
19 | 0 What was your job? 
20 | A. I was assistant cook which is the third cook. 
21 | Q third cook? 
22 | a Third cook. | 
23 | MR. REID: Speak up. I can't hardly hear you. | 
24 A. I was assistant cook. | 
25 Q Was your job title actually third cook? He 
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1 A. Third cook. 

2 | Q Where were you roomed on the ship? 

3 A. On the port side in front of the beginning of the 
4) house of the ship. 

5 Q Then, do I understand that forward of the housing, 
6 | there are hatches? 

7 A. Yes, there is. 

8 | Q Did you share that room with anyone else? 

9 | A. With the chief cook and the second cook, sir. 

10 | Q. Did you have occasion to leave your room at about 
il | 1:30 that morning? 

12 | A Yes, I did. 

| 

13 | Q The morning the ship departed from Cam Ranh Bay? 
14 A. Yes, I did. 

15 | Q What was your reason for going out? 

16 | A. Well, I wasn't sleeping. I was -- I was listening 
17 to some tapes I had. So, I knew about the time the guys 
18 | got in their rooms, they didn't want to hear that noise. 
19 | I was going on deck. 
20 Q How were you dressed? 
21 | A. I had shower shoes on, pants with a T-shirt on. 
22 | Q As you came out of your room, is that by the door 
23 that leaves forward out from the housing out to the deck 
24 in front? 
25 A. 


¢ Soe 


It's right by the door that comes from directly off 
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1| deck, yes 
2 | Q Did you see Mr. Wakim? 

3 | A. Yes, I did, sir. 
«| Q You knew him before this? 

} 
5 | A. Yes, I knew hin. 
6 | Q Where was he coming from? 
7 | A. He was coming from off the deck. | 
8 | 0, What did you observe about him? | 

| 
9 | A. Well, when I came in, he was examining himself, you | 
10 | know, as if he had fell or something. He had grease on 
11 him. He was commenting ---- | 
12 | MR. REID: I object to any conclusion the | 
13 | witness iay draw. 
14 | THE COURT: I think it is a factual statement 
15 | if he says he had grease on him. How much grease 
16 | did he have on him? 
17 A. He had a little grease on his leg; he had some on 
18 | his hand and like he was doing this when he came in the | 
19 door. (Indicating) I don't know what's wrong with him. 
20 | Q Did you have a conversation with him? 
21 A. I just said, "hello." And passed on by. 
22 | Q What did you do then? | 
23 | A. I went on out on the deck. 
24 Q Where abouts out on the deck did you go? 
25 | A Well, when I first walked out on the deck, I just 

a oa as seta tsntetiapss iat eincataicasianinaitaiaaaiviinsiatia —+— 
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stood there for a moment. You get your eyes together, you 
know; then I was going up forward to take a listen to my 


music because ---- | 
MR. REID: I can't hear you. | 


A. I was going up forward. I was going to go up forward | 

to listen to my music, my tape recorder. If I would play 

it too loud in the house, the guys would -- you know, 

that would disturb everybody within that side, top and 

bottom, officers up top and members that slept in my room. 
THE COURT: What did you see? Did you see 

anything on the deck? 

A As I was going up forward, I seen some grease on the 

deck between the third and second hatch. You pass by 

the second hatch first. I was walking by that and then 

down there, there is some little grease. 


THE COURT: How much grease was there on the 


deck? 
A. Well, I seen a lot of grease. 
THE COURT: A lot of grease? | 
A. Right, sir. When I say, "a lot," I'd say like it 


was leaking from somewhere. 

THE COURT: Did you examine it? 
A. Yes, I did look at it. I didn't walk in it because 
I would have had my robe on. 


THE COURT: Had you ever seen the grease there 
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before? 


A No, I didn't because I didn't go out there before. 


THE COURT: Had you ever been out s nce the 


voyage began? 


A, Lots of times,several times. | 
THE COURT: You never saw any grease there | 
before? ! 
A No, I didn't see any grease. | 
THE COURT: Did you know who Wakim was at the 
time you saw him? 
A. Yes, I did. | 
THE COURT: Had you seen him before? | 
A. All along the trip, the voyage, yes. 
THE COURT: Did you go out on deck on previous 
nights during his watch? 
A Not necessarily so. I mean, I don't really think so, ' 
because the fact is I went on deck whenever I felt a need 
to or wanted to. If I seen him, I seen him, him or anyone. | 
THE COURT: Did you ever see him limp or did 


you ever see him look as if he was ill or in discom- 


fort prior to that night? 


A. Before that night? 


THE COURT: Yes. 
A. Well, I seen him when he came back from Panama; he 


looked like he had been in some trouble or something. 
Bre 7 
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THE COURT: Tell me about that. Was his 


clothes in good shape or ruffled or what happened? 

A When I seen him from Panama -- when I was on the 
ship, I seen him the next day and looked like he was 
sleeping in his clothes. 
THE COURT: Was his face bruised at all? 


A. I didn't see none, sir. 


THE COURT: Did you notice any cuts or bruises 
on him? | 
A, No. 
THE COURT: You thought he slept in his ee 
A. Right. 


THE COURT: You didn't know he had been beaten 


up? 
A. After I found cut, sir. 7 
THE COURT: Afterwards ---- 
A. I seen him in his clothes looking like he did, I ! 


found out he had been mugged and attacked and everything. 
He was shook up. 

THE COURT: Don't a lot of people sleep in 
their clothes? How did that happen to attract your 
attention? 

A. It attracted my attenticn because like I'm the first 
cook in the morning up and around. Like when I finish my 


| 
work, I have a lot of time. But within the mealtime, before 


| 
—— 
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the meal, I walk around, because my work is complete; and, 
I seen him when he came aboard. 

THE COURT: What time was that? 

A. I don't really recall. I mean like it was after 
breakfast; it was before lunch, I think it was. 

THE COURT: Before lunch but after breakfast? 

A. Yes. 
THE COURT: What time did you have lunch? 
A. Lunch goes at 11:00 o'clock 11:30. 

THE COURT: He looked like he slept in his 
clothes. Were his eyes bluodshot or anything of 
that kind? 

A Well, yes. Looked like it, yes, I would say that. 

THE COURT: He looked like he had spent a 


rough night? 


A. Yes. 
THE COURT: Would you say that? 
A. Yes. 
THE COURT: What else would you say? 
A. Well, I'd say it looked like he had spent a rough 


night to me. I don't know what happened to him. Like he 
explained, he had gotten mugged and all that. 

THE COURT: Did he tell you that? 
A. No, I heard the guys talking on the ship, heresay. 


This is what I heard, heresay, after that. 


— ——————— 
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THE COURT: Did he limp at all or was he in 

2 good ipe? 
3 | A. He wasn't limping. 
s THE COURT: Did you see him that night? 
5 | A Up in town, sir? 
6 | THE COURT: No, on the ship that night after 
7 he came back to the ship after the mugging? 
8 | A. No, I didn't see him. 
9 | THE COURT: When was the first,time you saw | 
“ot him again after the mugging and before you saw him | 
ll | brush grease off his clothes? 
12 | A. Something like -- the very next time I seen him? | 
13 | THE COURT: Yes. : 
14 | A. The next meal. 
‘ai! THE COURT: At the next meal? 
‘in| A. Yes. 
17 | THE COURT: Did he appear to be in good physi- 
18 | cal shape? 
19 | A To me he did, sir. 
20 THE COURT: He took all of his watches as far | 
21 | as you know? | 
22 | A. As far as I know, say it this way: I used to see 
23 | him working on the deck. I used to wave at him. The | 
24 guys around him, in talking to themwhile they would be 
va | working, I would be talking to them while they were painting 

ze RT 
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1 I would talk to them. 
| | 
2 | THE COURT: He had no difficulty performing | 
3 | his work? 
} 
4 A. No. | 
5 | THE COURT: That is as far as you could tell? | 
6 | A. As far as I could tell. 
7 THE COURT: Go ahead. | 
3 | 0 (By Mr. Matthews) Mr. Williams, how did you animale’ 
i| | 
9 | with Mr. Wakim when you did? | 
10 | A. Well, to be frank with you, it was rather funny | 
11 and odd because the thing is, like where I come from, as | 
12 a kid, we speak a potto (Phonetic Spelling) French Language j 
13 I would remember some of the words I heard that I forget, } 
14 | years ago. So, then like when I tried to speak to him one 
15 | day, he couldn't understand English, he told me -~ asked 
16 | me did I speak French. I told him, "no, but I cculd under- 
17 | stand a little bit," you know. Like I would try to aia! 
18 | some of my words to him. He was trying to correct them in 
19 | perfect French language to me. Like, as a matter of 
20 | fact, every day, sir, he used to come by and he says, 
21 | “commo say".I would give him the words back and converse. 
22 | We wave off like we would try to converse with each other. 
23 | Like sometimes he would use his hand in trying to explain 
24 things to me in English. 
a Q Now, after you knew -- Your Honor, I don't recall 


——————— 


JERRY C. HARRIS 
206 U. S$. COURTHOUSE 
PORTLANO, OREGON 97205 


| Williams D {a 
| 
1| exactly where the witness left off. 

2 | After you saw this grease on the deck, did you 

3 | go back toward the house? 

| A. I went back in the housing and went around on the 

5 | starboard side and worked my way through the cables and 
6 what not and went up to the number two hatch and sat up 

7 | there for a while. 
a | Q For a few minutes? 
9 A Well, I guess so, about twenty, twenty-five minutes | 
10 | because the sprays were coming off. | 
11 | Q Then, did you come back? 

12 | A. I went back in the mess hall. I went back in the 

a | housing on my way since I was on that way, I stopped and 

14 got a cup of coffee and went to bed. 

15 | Q While you were in the mess hall, did Wakim come in? 

16 | A. Yes. 

17 | Q Did you have any conversation with him at that time? 
18 A. Yes, I did. 

19 | Q Will you tell the judge ---- 
1 MR. REID: I am going to object. | 
21 Q Tell the judge what you saw and what he said? | 
22 THE COURT: You object to the conversation 

23 between the parties? He is just an ordinary seaman 

24 or cook. I am going to overrule the objection. | 
| Q The judge says you can answer the question, Mr. willia 
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Do you understand it? 


A. The question was: Did I have a conversation with 
him? 

Q Yes. 

A. Yes, I did. 

Q Would you tell the Court what he said to you? 

A. I said -- when he came into the mess hall, myself 


and the bosun and a couple more guys were sitting in 
there. So, I was at the time making some toast. So, I 
walked by the door and I said, “How are you doing?" He 
said -- trying to tell me how he fell down and hurt him- 
self. He was trying to show me. I was just standing 
there listening to him. Like the bosun said to him, he 
walked towards the bosun. What they said, I don't know. 

I couldn't -- what I was doing, he came back and talked 

to me and said he hurt himself. I said, "Yeah? Why don‘t 


you go to the purser." Just like that. 


Q Did you see him after that on the ship? 
A. Yeah, I seen him. 
Q Did he make any complaints after that with regard 


to his back? 

A. Yes, he did. 
MR. MATTHEWS: That's all I have, Your Honor. 
THE COURT: You said he complained also to 


the bosun when he came into the mess hall? 
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{a 
1} A No, I didn't say. He was talking to the bosun. oa 
2 | The bosun called him and said something to him. Now, 

\ 
3 what he said to him. I don't know. 
4 THP COURT: Did you report the grease to 
5 anyone thet night? 
6 | A No, I didn't. 
7| THE COURT: Did you suggest to Wakim that “e 
a | ought to go see the purser? 
+ | A Yes. 

10 | THE COURT: Did he understand you? 

ll A I think so. 

12 | THE COURT: Do you know whether he went to the 
13 purser or not? 

14 A No, sir. I think I left -- oF he left me in there, 

15 | I don't know. 

16 | THE COURT: Go ahead. 

17 | 
18 | CROSS-EXAMINATION 
19 | BY MR. REID: | 

20 | 2 Now, Mr. Williams, when were you first contacted | 

21 by Mr. Matthews' office concerning this case? | 

22 | A. Well, about two years ago Or SO- | 

23 Q Can you fix it better than that, the date better 

24 than that? 

25 A. No, sir, I really can't. Like I don't recall the 


RSD 
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date becaus® like I was going be d forth to the 
hospital; and, so, I was going to the ho:pital, something 
like two years; all of a sudden, I see him in the hospital. 
I spoke to him, "Hey, how you're feeling?" He said, 

“Oh, it con-s from my back. Maybe you can help me." I 
don't know what he's talking about. So then he tells me, 
he said, "You remember when I hurt myself on the ship?" 


I said, "Yeah." He said, "I tell you about everything.” 


I said, "Yeah, I remember that." Well, it wasn't too | 
important to me even speaking on it. No one asked me 


until he asked me about it. 


Q You say that was in the marine hospital? 

A. Yes, sir. 

Q You said that was about two years ago? 

A. Yes. 

Q 1971? 

A. Yeah, about two years or something. 

Q You remember everything as you're testifying to now? 
A. Do I remember everything? 

Q Yes. 

A. Well, I remember what I seen at that time. I mean 


not just about every particular thing; I mean like the 
incident or the act. 
Q Did you -- when you were speaking to Mr. YVakim, did | 


he refresh your recollection or you refresh his recollection 


es 
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what happened that night? 


No, sir, I didn't. 


You discussed it, didn't you? 


A. We discussed it in a sense. In other words, he 


5 | asked me, could I help him. I asked him what he meant. | 


6 | So he told me he would like for me to take and be a witness | 
7 | for him to his attorney. I said, "For what, you're hurt, | 
8 | aren't you?" He said, "Yeah." He said, "Well, my attorney | 
9 | wants to ask you some questions." Myself, I said, "Okay, | 
10 | you can only tell what you seen." | 
11 | Q Well, did you discuss with him that day at the | 
12 | marine hospital the question of the grease being on the 
13 deck? | 
14 | A. Pardon? | | 
| 
15 | Q Would you read the question back to the witness? | 
16 | THE COURT: Did you talk to him about the grease 
| 
17 | on the deck? 
18 | A. No, i didn't talk to him about grease on the deck 
19 | at the time I met him in the hospital. : 
20 | THE COURT: Did you talk about the fact he | 
21 fell on the deck? | 
A. Yes. | 


THE COURT: You recall that he had fallen on 


the deck? 


A That's what he told me. I didn't see him fall. He 
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told me this and I seen him. 


THE COURT: You saw him brush off the grease? | 
i 
3 A. Not brush it off. He was examining himself as if | 
4 | he was looking at something that was happening to him. | 
5 | THE COURT: Go ahead. 
6 | Q (By Mr. Reid) Then, what did you do? | 
7 | A. When I talked to Wakim in the hospital? 
8 | Q Yes. | 
9 | A. I gave him my telephone number and told him to call | 
10 | me. 
| 

it | Q How long was this conversation that you had with him? | 
12 | How long did you talk to him? ! 
13 | A. In the hospital? ! 
14 | Q Yes. 
15 | A. I guess I must have talked to him for about five | 
16 | minutes, because the doctor called my name; and, I went | 
17 | to see the doctor. 
18 Q You gave him your telephone number. What happened 
19 then? 
20 A Wel”, a couple of weeks later, I get a telephone 
21 call from the attorney. | 
22 Q Who was the attorney? 
os | A. Mr. Matthews, there. 
24 | Q And, when was it you went to Mr. Matthews' office? 
25 Can you fix the time? 


CN 
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Well, I guess it was about a day or so after I 


talked to him on the telephone. 


Q How did you get Mr. Matthews' telephone number? 

A. He gave me Mr. Matthews' phone number. 

Q I thought you said Mr. Wakim gave you his telephone 
number? 

A. I gave Mr. Wakim my telephone number; I was amazed 


when Mr. Matthews call7~d me. I really was, because I 


didn't give him my phone number. I gave it to him. 


THE COURT: Have you got an impeaching document, 


Mr. Reid? 
MR. REID: May I, Your Honor? 
THE COURT: I think you have laid the founda- 
tion long enough unless you have something else. 
Q. (By Mr. Reid) Do you have a suit against the 


Government arising out of that voyage? 


A. Yes, I do, sir. 

Q You have an attorney? 

A. Yas, I do, 6ir. 

Q You have a back complaint too? 

A Yes, sir. 

Q You haven't worked since that voyage? 

A No, sir. 

Q You have been to the marine hospitai? 

A. I have been back and forth to the marine hospital, 
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CREE RE ST 
1 | sir, taking treatment at the outpatient clinic. 
2 | Q That suit is pending here in this court? 
3 | A. I think so, sir. | 
4) 0. Your claim is for back injury also? | 
5 | A. Yes, sir. 
6 | Q Your claim is for back injury on the same day Mr. 
7 | Wakim's claim of an accident, isn't it? 
a | A. No, sir. | 
| | 
9 | Q Pardon? | 
10 A. Sir? 
Me Q What day did Mr. Wakim's accident occur? 
12 | A The night we left the port. So, mine had to happen | 
13 | Thanksgiving Day, because we were preparing for the | 
14 | dinner about a day afterwards. 
| 
15 | Q A day afterwards? 
16 | A. A day afterwards, so, like that's going into the | 
17 | third day or something like that. 
18 Q On the day of your accident, was the ship arriving 
6 | in rough weather? : 
20 | A Very rough. | 
a | Q Had you been riding in rough weather ever since you | 
22 | sailed from Viet Nam? | 
23 A. Since we came out of Viet Nam and came out of the : 
24 | port, the water was very choppy. | 
25 | Q The seas were about twelve to fourteen feet high, | 
ee oe i ee aaa eat ; : a lee 
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All I know is the sprays was coming over the side. 
Q The sprays was coming over the side when you went 


up by number two and three hatches, wasn't it? 


A. Yes, it was. 

Q The ship was riding high, was she not? 

A. You mean had less cargo on it, you mean? 

Q Yes. 

A Yes. 

Q She was sitting high in the water? 

A. Yes. 

Q A ship high in the water will ride easier than a 


loaded ship will, will it not? 

A. That’s right, sir. 

Q You said that was -- there was a lot of oil. Would 
you take your hand and put out how much oil was there on 
the deck? 

A Where I had to step after the little walk of the 


cargo truck, I'd say it was about like so. (Indicating) 
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weren't they? } 
MR. MATTHEWS: What time? 

Q (By Mr. Reid) When you went out to breakwater out 

of the harbor? | 

A Out of the harbor? | 

Q Yes. 

A. I don't really -- I didn't look at it that way, sir. | 


Williams xX ae | 
| 


1| And, it was leaking from the truck -- it was going under 
2 | the truck -- it was going under the and from the | 
3 winch. It was about this much. (Indicating) | 
a| Q About two and a half feet or so? 
s| A, Wider than that. | 
6 | Q Wider than that? 
7| A. Yes. 
a | Q Let's see if we can get some dimension of how long 
9 | it was and how wide it was. 
10 | A. Well, to me, it looked like -- well, personally, I | 
\ | 
i didn't measure it -- I looked at the oil. I know I didn't | 
12 want to step all in it. So I got -- turned right back. | 
“al I didn't measure it. 
14 | Q I am not asking you whether you measured it. Give | 
15 | us your best estimate. 
| 
16 | A. Well, say this way ---- | 
| 
17 | Q About three and a half feet? | 
18 | A About two and a half feet. | 
19 | Q That's about three and a half, isn't it? 
20 | AL This measuring of my arm, maybe so. I was just | 
a1 | giving you a wider scale. 
22 | Q That's about how wide it was? 
23 A. To me? | 
24 Q Yes. 
25 A Like I said, it was about so wide. (Indicating) 
oe | 
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the same distance? 


A. About two and a half feet in front of the step 


where I had to step off; but I could see it running under 


the truck. 
Q What step are you telking about? 
A. The little step like so coming off the walk that 


we had between the truck and the hatch. 

Q Where was the truck? Was it on the port side or 

starboard side? 

A it was on the port side where I was coming out. 

Q Mr. Wakim has testified in examination before trial 

that there was nothing on the port side of that deck. 
Would that refresh your recollection as to 

whether anything was there or not? 

A. Yes, sir, it was some cargo there. 

Q You said the cargo was on the starboard side. Does 

that refresh your recollection? 


A Excuse me, sir? 


THE COURT: I think it is an improper question. , 


You are not asking him te refresh his recollection. 


Don't do that. 


Q Now, was it overcast that night or was the moon 
shining? 

A. They had a moon out. 

Q Pardon? 
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1 i A. They had a moon out. | 
2 | THE COURT: I can't hear you. | 
3 | A. They had a moon out. | 
4 Q Was it a bright moon? | 
| A. I don't really remember. I know it was a moon out. | 
6 | I had a flashlight anyway. | 
Qs Q You had a flashlight? 
8 | A. Yes. | 
| 9 Q Did you put the flashlight down on the deck? | 
10 | A. Yes. 
ll Q What are you doing with a flashlight being an 
12 | assistant cook? 
13 A. Because I walk on decks. I walk ashore in streets 
| 14 and it's dark. 
| 15 | Q That flashlight belonged to you, did it? 
16 A. Yes. 
17 0 It wasn't issued by the ship? 
18 A. No. It was my own property. 
19 Q When you walked out on the deck, you had your flash- 
20 light? 
21 A. Right, sir. | 
22 | Q You didn't have any difficulty seeing the oil on the | 
23 deck with your flashlight? | 
é& | A. Well, would you be looking for things if you have | 
| 
“| shower slippers on? | 
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Q Pardon? 
A. You have a pair of shower slippers on deck, you're 
look’ .g for things naturally that guys drop on the deck. 
You wouldn't like to stand on all that cargo that was out 
there. 
Q Would you say the moon was so bright you didn't 
need the flashlight to see the grease? 
A. A matter of opinion. My opinion might not be the 
same as yours. | 
Q I'm asking you what you saw and the circumstances 
there on that deck that night such as you could see. 
A. I don't walk without the flashlight. I could see 
without the flashlight to a certain distance. If I'm 
looking not to hurt myself, I would put a flashlight down 
there, sir. 
Q I'm asking you, sir, due to the circumstances on 
the deck that night, without your flashlight, could you 
have seen the grease? 
A. I think I could have, yes, sir. 
THE COURT: Is this the grease you fell on 

the following night? | 

A, No, sir, I didn't fall in the grease. 


THE COURT: How did you get hurt? 


A. I was working in the refrigeration downstairs. 


THE COURT: All right. 


— 
a a TT 


JERRY C. HARRIS 
206 U. $. COURTHOUSE 
PORTLAND, OREGON 97205 


Q 


Williams X 41 


(By Mr. Reid) You have had other claims for 


back injuries, have you not? 


A. 


Q 


Q 


Have I had other claims for back injuries? 
Yes. 
Yes, sir. 
How many? 
MR. MATTHEWS: Your Honor, the number of 


injuries is irrelevant. 


THE COURT: I will let Mr. Reid go. You have 


covered that point already. 

MR. REID: All right. 

THE COURT: You are suing the SIOUX FALLS 
VICTORY? 
Yes, sir. 

THE COURT: Go ahead. 


(By Mr. Reid) Did you actually see the grease 


dripping from the truck? 


A. 


I don't know whether it was coming from the truck 


or the winch. But I seen it on the deck. 


I see. 

But I G@idn't walk in it; sir. 

How far was that grease from the hatch coaming? 
I wouldn't say the distance. 

About five feet? 


I wouldn't say that's five feet. 
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Q Four and a half feet? 
MR. MATTHEWS: Why don't we have somebody 
measure it? 
THE COURT: You can measure it after a while. | 
Q Was the grease circular like this fashion? | 
THE COURT: Is this the same question you 
asked when he said before it was about two and a haif | 
feet? | 
MR. REID: I withdraw the question. 
THE COURT: How much more of this examination 
will you have? The reason is, I promised Mr. matthews 


when his doc:.or came we would put him on. 


MR. REID: I don't think I have but maybe a 


couple more questions to ask him. I would like to 
recall him if I may, Your Honor. 

THE COURT: Will you remain here. We are 
going to put a doctor on now. 

MR. MATTHEWS: Your Honor, as far as I'm con- 
cerned, the doctorscan talk among themselves, which- 
ever has the more pressing engagements. 

THE COURT: Let the doctor who came first take 


the stand. 


MR. MATTHEWS: That's the Defendant's doctor, 
Your Honor. 


MR. REID: Let's put his doctor on. 
| ee a a <a ee ee 
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THé COURT: We'll put the Plaintiff's doctor 
on first. 
(The testimony of Dr. Irvin G. 
Mauer and Dr. Howard Balensweig's 
testimony has been transcribed 
and filed with the Clerk's 


Office.) 


THE COURT: You had one other witness. 

MR. MATTHEWS: Yes, Your Honor, if I could 
take Mr. Armstrong, he will be a very brief witness. 

THE COURT: Go ahead. Are you through with 
your doctor? 

MR. MATTHEWS: Yes. 

THE COURT: What is Mr. Armstrong going to 
testify to? 

MR. MATTHEWS: Mr. Armstrong is with the union. 
He is going to testify as to the work that would 
have been available for this man from the time of 
his accident in 1969 up until the present time. He 


will identify the wage rates which are contained in 
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a booklet. 


He will explain to Your Honor the 
supplemental benefits that are payable to a man. 


THE COURT: Was there work between the time 


of the accident and the present time? 


5 | MR. MATTHEWS: That's what this man is going 


to testify to, Your Honor. He is familiar with the 


shipping conditions in the port of New York. 


8 | THE COURT: Is there any problem on that? 


9 | MR. REID: I really don't know, Your Honor, 


just what he is going to testify to. 


11 | MR. MATTHEWS: I told Mr. Reid during the last 


| recess. 
2 | THE COURT: If you want to pit the man on, you 
\ 
14 | should have had a statement in writing. He is an 
15 | expert. I will give you five minutes to finish with 
my him. If you don't finish, you can come back at 
17 | 2:00 o'clock. 
18 | MR. MATTHEWS: Certainly, Your Honor. 
19 | THE CLERK: Please stand up. 


| 
20 THE COURT: I am not saying you can't bring 
him back. This case get started late through no 


| 
22 | fault of anybodys. Go ahead. 


JERRY C. HARRIS 
206 U. S. COURTHOUSE 
PORTLAND, OREGON 97205 


Armstrong D 45 


WILLIAM ARMSTRONG 
was thereupon produced as a witness on behalf of the 
Plaintiff, ard having been first duly sworn to tell the 
truth, the whole truth, and nothing but the truth, was 


examined and testified as follows: 


THE CLERK: Will you state your full name, 
please. 


THE WITNESS: William Armstrong. 


DIRECT EXAMINATION 

BY MR. MATTHEWS: 
Q Mr. Armstrong, are you with the Sailors Union of 
the Pacific? 
A. Yes, I am. 
Q Are you familiar with shipping conditions in the 
port of New York during the last five years? 
A. Yes, I have been active for the port of New York 
for the last seven years. 

THE COURT: Was there a lot of work for 

ordinary seamen? 

A. The work is put on a basis of registration or 
shipping cards and registered A and B and C. 

THE COURT: This man was on the first voyage. 


Was he a permit man? 
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de was what they call a C-man at the time. 
THE COURT: A C-man? 
Yes. 


THE COURT: Does he put in a plug or some- 


thing? 
6 | A No. He has to register when he gets off a ship. | 
7 | You register for the next job. Once he has employment, | 
8 | previous employment in the Sailors Union of the Pacific, | 
9 | he has preference over any oOtuer C-man. | 
| 
10 | THE COURT: In other words, if a man belongs | 
11 | to the SUP, even though he is a C-man, he gets ! 
12 | preference over any other man? | 
13 A. Any cther new C-man. | 
14 | THE COURT: Any other new C-man? 
15 | A. Yes. 
16 | THE COURT: Was there plenty of work for C-men | 
17 in the SUP at that time? ! 
18 | p At that time, yes. | 
19 | THE COURT: For how long a period? 
’ 20 A. Well, after cne year, he receives his B book. 
THE COURT: But has the shipping been good on 
the east coast? 


A It's be-n good up to the last year. It slowed down 
in the last year. | 


THE COURT: SUP people in my port aren't doing 
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1 | so well. | 
| A. Must be Portland? | 
3 | THE COURT: Portland, yes, that's right. 
4 || You say in New York he could have gotten work first | 
5 | as a C-man and then as a B-mar? | 
«] A. That's right. | 
7 | THE COURT: What would he have made? 
*| A. Well, it have the agreement here. 
9 THE COURT: You can get that without me. Was 
10 | there any premium pay? | 
1 | A. He had supplemental wages when you put ninety days 
| aboard a ship, you get supplemental wages for every ten 
3 | days a month. He would have gotten thirty days extra pay 
14 | on leaving the vessel. 
15 | THE COURT: This vessel had to go into Viet Nam, 
16 | Was that premium pay? | 
| A. He got paid premium pay while in the area -- in the | 
| war zone; he would have gotten premium pay on that ship. | 
19 | THE COURT: Mr. Reid, what about that? Do | 
1) | you want to ask him any questions? | 
21 |. MR. REID: I just want to ask him this: | 
| | 
22 | 
23 | CROSS-EXAMINATION : 
24 | BY MR. REID: 
25 | Q This man is from Lebanon. He came over here and got | 
ieiatiedn EE TE Le OR ie a eles 
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a ticket from the union. You say -- is that what you call 
a C-man? 
A. When a man gets hisseaman's paper, he don't get that 


from the union. He gets his seaman papers from the Coast 
Guard at the time. I don't know how long he hung around 
the hall before he got his first job. When he gets his 
first job, that makes him have priority over any new C-man. 
He might wait six months for his first job. Once he got 
his first job, he has no problems from there on. 

Q He comes in and joins the union. Do they have to 
sign any papers or he just gives him something? 

A He gives him a C-registration card. That C-regis- 
tration card, under our agreement, is offered any other 


C-registrant if its older up to ninety days. 


Q Does he have to file any application with you? 

A. Now, he does. 

Q At that time, did he? 

A No, they didn't at that time. We took them off the 


streets as we needed them because we needed a lot of men. 


At that time that was during the Viet Nam rif~. 


Q Did anybody talk to him before he was given the card? 


A. I couldn't tell you. We just take them as they come 
in. We don't go and round them up or anything else. They 
happen to be there, they're the ones that get the job. 


THE COURT: He was a Lebanese, would that have 
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deterred him from getting in the union after he 

first got a job? 
A. No. The only place that would have deterred him 
from getting a job would be on one company out of New York. 
That was the American President line. 
Q (By Mr. Reid) When he came in for his card, did you 
converse with him in the English language? 
A. He comes in and shows whatever he has and registers. 
He shows his discharge. That's all we need to see. 
Q I know. He is coming in; he hasn't got a discharge, 


he's coming in there for the first t_me in your union ---- 


A He's got his seaman's paper. He shows me the papers. | 


Q. He doesn't tell you anything? What was the procedure, 


the ordinary procedure? If I walk in and show you this, 
can I remain mute and get a ticket from you? 
A. You say you want to register, it isn't remaining 


mute. He said he wanted to register to get a job. 


Q Yes. 

A. We registered him as a C-man. And, he hangs around 
the hall. 

Q What I'm trying to find out from you, how much con- 


versation goes on before the man gets his C-ticket you give 
him? 
A, Practically none. He says what he wants. Jnder the 


law, we have to register him. He shows the seaman's paper. 
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THE COURT: I think this is outside the scope 
of the direct examination. If you want to show 
this man can speak English as well as you, you can 
call your people. You have a mate here. You have 
other people. Not one of them said he spoke very 
well, good English. I think you are wasting my time 
and wasting this man's time. You are going beyond | 
the scope of the direct examination. 


MR. REID: I have no further questions. 


MR. MATTHEWS: I have one question, Your Honor. | 


REDIRECT EXAMINATION 
BY MR. MATTHEWS: 
Q At the present time, Mr. Armstrong, based on your 
observation and your experience, how many months per year 
could this man expect to be shipping? 
A. Well, at the time -- '68, '69, '70, he could have 
probably got at least nine months with no problem. Now 
he would probably get+ maybe six to seven months. We have 
a ruling that one C-man or B-man makes a trip on a ship 
every sixty days or more, he must leave that ship end go 
on another ship, you see. With an A-man, he can remain 
seven months on a ship once he gets his A. Then he leaves 
that ship after seven months and he gets ten days supple- 
mental wages in lieu of the vacation time. 
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1| Q How long does it take to be an A-man? | 
2 | A. Six years. 
3 | MR. MATTHEWS: Thank you. 
4 THE COURT: We will take a look at the wage | 
5 | rates. We will resume at 2:15. 
6 | MR. MATTHEWS: I guess we didn't mark the 
7| other one, Your Honor. I have one here. It's marked | 
8 | 9. 
9 | THE COURT: We will recess until 2:15. I will | 
\ 
10 | make it 2:30 so you can mark all your exhibits. | 
11 | MR. MATTHEWS: Thank you very much. | 
‘ 12 | (Noon recess.) 
13 | 
14 
15 | AFTERNOON SESSION 
16 | 2:30 o'clock p.m. 
17 | 
18 | MR. MATTHEWS: Should I have Mr. Wakim resume 
19 | the stand? 
20 | THE COURT: Yes. | 
21 | MR. MATTHEWS: Mr. Wakim, will you resume the 
22 witness stand. 
23 | 
24 | 
25 | 
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BY MR. MATTHEWS: 
Q. Mr. Wakim, would you describe to the Court the 


manner in which you fell? 


A. When I'm coming to work, I passed between this 
hatch. 
Q Could I interrupt, Your Honor? That's not what I 


mean by the question. You have already told the Court 
about that, as I remember. I want to know the fashion, 
what happened to your body and so forth. 
THE INTERPRETER: I left to a point -- I went, 
I slipped, my feet came in front of me. I fell on 


my head, it hit the floor hard. 


Q Were you carrying a flashlight? 

A. Yes. 

Q. Did you drop the flashlight? 

A Yes. 

Q Were you able to get up without help? 

A. Yes. 

Q Did you look at the area where you had slipped? | 
A Yes. | 
Q With the flashlight? | 
A. Yes. | 
Q What did you see? | 
A. I saw some -- so much oil on the floor. | 


= a oi en 
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Would you describe about how much oil you saw? 
About one foot, about one circular foot. 
What shape was this? 


When I fell -- when I stepped on that circular oil, 


it was in a circular form, but my foot went on it; then 


it became a little larger. 


Q Did you proceed back to the house, midship house? 
A. Yes. 

Q Did you see anyone as you went into the house? 

A. Yes, I saw Mr. Williams. 

Q. When you got into the house, did you look at your 
clothing? 

MR. REID: I think he is leading him a little 
too much. 

THE COURT: That's all right. 

A. Yes. 

Q What did you observe? 

A. I saw plenty of oil on all my suit. 

Q Is he indicating some particular part? 

THE INTERPRETER: He points to his shoe and he 
points to the left side of his suit on his leg and 
on his back. The oil was all on his leg and on his 
back. 

Q Did you proceed to the bridge? 
A. Yes. 
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So 


Did you report your fall to the mate on watch at 


that time? 


A. 


Q 


A. 


No. 
Why not? 


First, because my English was very poor; I could 


not express myself. And, I felt at that moment probably 


that fall was not of a serious consequence. 


Q 


A. 


Q 


A. 


Did you continue to stand your lookout on the bricage? | 
Yes. 
For approximately how long? 


After I was called to come to my watch, 1 worked for 


half hour, about forty-five minutes the most. 


What did you do then? 
Then I came back to the mess hall. 
Was anybody in the mess hall? 
As I remember, Mr. Williams was there. 
Did you me. ‘o~ ,our accident to Mr. Williams? 
THE INTERPRETER: "I explained the accident to 


him," he said. 

How long did you remain in the mess hall? 
About half an hour. 

What did you do then? 

And then I came vack to my work upstairs. 


Did you stand a wheel watch? 


Yes, I was. 
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1| Q How long are you supposed to remain on the wheel? | 
2 | A. All the time is one hour, third one hour on the 

3 | third one hour, on the third, that means after 4:00 o'clock.| 
a | Q How did you feel when you were on the wheel watch? | 
5 | A. I was very unhappy and tired. | 
6 | Q Did you have pain? | 
7| A. I already begun to feel the pain. 

8 | Q Where? | 
9) A. My head, my lower back; my left leg up to my foot -- | 
10 down to my foot. | 
11 | Q bad you remain on the wheel watch until the full | 

! 

12 | hour twenty minutes? : 
wil on No. 

14 | Q Why not? 

5 A. Because I thought -- I told the mate I not feeling 

16 | good; he noticed I wasn't feeling good. He sent me away. 

17 | Q Did you go to your room? 

18 | A. Yes. 

| 
19 | Q While you were in your room, were you cold? 
20 A. No. | 
21 | Q At some time in the morning, did somebody knock on | 
22 | your door? | 
23 | A. Yes. 
24 | Q Who was that? 
25 | A. The orderly seaman. 
LEE Ree Dees eee are amr kT ere Oe Easemerere? (oF: 
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Q Did he call out anything at that time? 
A. He called me for overtime work. 
Q. Had you worked overtime every day when it was avail- 


able up until then? 


A. Yes, I did. 
Q When he called you this morning, what did you do? 
A. I got up and I tried to go to work and while I was 


wearing my shoes on my foot, was wearing my suit; I found 
a wound on the lower part of my own foot, a very severe 
wound. I couldn't work that day. Then I don't go. I 
could not work that day. I tried to go to work, but I 


could not go to work. 


Q Did you leave your room or remain in your room? 

A. I think I did not leave my room. 

Q. Did anyone come to your room? 

A. Yes, the bosun came to my room. 

Q. And, after the bosun came to your room, did you go 
anyplace? 

A, Yes, I went to the purser. | 
Q What did you tell the purser? | 
A. I couldn't talk to him, but with signs, I explained | 


to him I felt I'm not feeling good. 
Q ” Did the purser give you anything? 
A. When I saw him, showed him my foot wounded and my 


head aching me terribly; I made signs to my head, sts 
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aching me terribly and my foot was not in good shape. 


Then he give me pills; and I think it was seasick pills, 


white. 
MR. MATTHEWS: Your Honor, could I ask the 
interpreter a question? 
THE COURT: Go ahead. 
MR. MATTHEWS: Would the word for "suit" be 
the same as trousers? 
THE INTERPRETER: It was -- I mean, my trousers. 
Q Did you return to work, Mr. Wakim? 
A, No. 
Q. When you say -- well, let me go on. 
Did you stand your watches? 
A. I could not work on the deck; but I was keeping the 


watches on the wheel. 

Q After that, did your condition improve or stay the 
same or worsen? 

A. It was worse or worsen. 

Q Did you continue to stand your watches all the way 


to Okinawa? 


A No, no. 
Q What happened? 
A, They stopped me from working because they realized I 


could not work. 


Q Approximately how many days was that before you got to 


JERRY C. HARRIS 
206 U. S. COURTHOUSE 
PORTLAND, OREGON 97205 


| 
| 


| 
| 
} 


ee 


— _—- -_———— —_— = _—- 2 SS = el 


Okinawa? 
A. They do have the records themselves. Let's say, 
perhaps two or three days; but they will give you much 


better records themselves. 


0 Were you sent to a doctor at Okinawa? 
A. Yes. 
Q Did others go from the ship at the same time to the 


same doctor? 


A, What? 
Q, Did others from the ship? 

A. Yes, I have others who went to the doctor. 

Q. Did the doctor have a paper from the ship about you? 
A. Yes. 

Q. Did you tell the doctor what was bothering you? 

A. I did in signs. 

Q Now, did the doctor tell you you must leave the ship? 
A Yes. | 
Q Did yor go back to see the purser? I'm leading a 


little here, Your Honor. 
THE COURT: That's all right. 
A, Yes. I really came to the ship -- I did not know 


it was the purser who called me and said, "You're going 


home." 
Q Then did the purser prepare your wage voucher? 
A. He give me these papers you have in your hand. 


— eh 
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MATTHEW Your Honor, that's Exhibit 13. 


COURT : 111 right, admitted. 

MATTHEWS : I will make an explanation with 
) 1t later on if you wish. 

COURT : hat's all right. 

acter iia us 


MATTHEWS : The reason I say it, Your Honor, 


1ere are some discrepancies in the amount. But 


A, Yes. 
4 (By Myr 
A. ca 
Js ly 
A. I -~ame 


aaa tr 
Liat 


it the same day 
A. Yes, in 


public health hospital, 


S a retroactivity increase. Mr. 


when did you 


- - 
Later 


Reid, I 
has the accurate earning figure. 
the 5th of 


According to this document, 


, did you leave Okinawa on the 5th of 


Where did you go? 
YOrK.» 

arrive in New York? 
at night, let's see, 12:00 o'clock, 

on the morning of the 6th of December? Was 
you went to the marine hospital? 

the same aay, in the morning I went to the 


Staiven Island. 


Q. When you went to the Staten Island Hospital, did 


you tell them what was bothering you? 


A. Yes. 
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Q Did you tell them you fell down on the ship? 
A. Yes. 
Q. Did you tell them you were unconscious? Is there 
a word for that? | 
THE INTERPRETER: Yes. 
Q. When you were robbed in Panama, did you tell them? 
A. Yes, I did. 
! 
Q Did you tell them you were knocked unconscious? | 
A. NO, L akon t 
* 5 * A ° | 
Q Incidentally, about how long were you unconscious in 
Panama? 
12 | A Only a few minutes. 
13 | Q When you Say ---" 
14 | THE INTERPRETER: A few seconds, he said. 
15 | Q Was that befor: or after you got up and ran, after 
16 | those men beat you? 
17 | A. It was before. 
18 | 0. Now, were you treated at the Staten Island Hospital 
1} 
i 
19 | later as an outpatient from the da} ou started until 
Pp Y 
I 
| 
20 | April 7th of 1970? 
| 
A. I was first an outpatient and later on I was ermanen 
| £ 
22 | in the hospital. | 
! 
i] 
23 | o When yor. went there, were you made not fit for duty 
| | 
24 | or fit for duty? | 
| | 
25 | 4, All the time I went there, they said, "I'm not fit 
= Sa ae oe a abe me at 
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1 | for duty.’ 

2 | MR. MATTHEWS: Your Honor, although we have | 

3 the hospital records in evidence, they don't always | 

4 |i indicate on each injury the duty status. . 

5 | THE COURT: I don't know why you are asking 

6 | him these questions in the first place. There is | 

7 || no dispute about that. | 

8 MR. MATTHEWS: All right. 

9 | THE COURT: I don't see why you are asking him | 

10 questions about which there is no dispute. Let's get | 

11 down to things about which there are controversies. 

12 MR. MATTHEWS: All right, Your Honor. 

13 Q. (By Mr. Matthews) When you left the hospital, 

14 according to the record, that was April 7th, did they -- 

15 may I lead? 

16 THE COURT: Go ahead. 

17 Q. Did they tell you you would be fit for duty in one 

18 week? | 

19 A. Yes, at that time they told me I could work. | 

20 | Q What did you do? | 

21 | A. He give me seven days work -- seven days rest at 

22 home after I left for severance. He said after these | 

23 seven days rest at home then try to find out if you could | 

24 | work. 
| 

25 | Q Did you do that? 
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Yes, I did. 

What did you do? 

I tried to work. 

Where did you go? 


I went to the union to ask for work. 


And, what did you find about your physical condition 


at that time? 


= + , ‘ : : | 
And, I found I was doing -- it was impossible because | 


I am unable to work. 


A. 


THE COURT: He went and told the union he was 


too sick to work; is that it? 


When {£ was coming up the stairs to see the union man, | 


I felt so much ache that when I arrived I said I cannot 


work; 


you? 


Q. 


I'm so sick; I'm so sick. 


You went back to the hospital on June 10th, didn't 


Yes. 


According to the records -- may I lead, Your Honor. 

THE COURT: I don't see why you're going into 
all this. The records speak for themselves. They 
are in evidence. 


Okay. Mr. Wakim, have you been continuously not 


fit for duty since October? That's in the record too, 


Your Honor; I'm sorry. 


Have you done everything the doctors told 
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you to ¢ 

A. Yes 

Q. Have you agreed to ever test this adjustment? 
A. Yes, I did. 

MR. MATTHEWS: Your Honor, there is a claim 
here for damages for wrongfully withholding mainten- 
ance. Now I want to explain to Your Honor my reason 
for asking a question or two about the man's family 
situation 

THE COURT: All right. 

MR. MATTHEWS: It is not for any other purpose 
but this. 

Do you have any children? 
THE INTERPRETER: He said yes. He had the 
sign for two. 
Q (By Mr. Matthews) How old? 
A. Thirteen and fifteen -- thirteen and sixteen. 
Q You haven't received any maintenance now in over 


four years; is that right? 


Exactly. 
Have your children suffered? 
Yes. 
THE COURT: Where do your childrer: live? 
Lebanon. 


THE COURT: Where is your wife? 
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A I've divorced my wife. She divorced me. 
THE COURT: Where does she live? 


A Here in New York City. 


THE COURT: Don't your children live with 


your former wife? 


A. No, they are living with my father and my sister. 
} 
MR. MATTHEWS: Your Honor, they are not that 
| 


wife's children. 


Q Is that correct? 

A. No, they are children of the wife who is here. 

Q When did your wife divorce you? 

A. About two years. 

Q I was asking about the children. 

A. What is your question? 

Q. As a result of the lack of money, did the children 


suffer any? 


MR. REID: I object. 


A. They suffered a lot. 
Q. In what way? 
A. We had to feed them very, very poorly. We had to 


dress them very, very poorly. They were in private school; 


I had to take them out of the private school and put them 


in public school; all these were suffering. 


Q How were the public schools in Lebanon? 
| 


———— Een 
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The difference is extreme, a heavy difference between 


private school and the public school. 


How do you feel at the present time? 
As you see, I'm in a very bad state of affairs. 


Do you have problems walking? Say yes or no? 


Yes 
MR. MATTHEWS: That's all I have, Your Honor. 
THE COURT: All right, go ahead. 
MR. REID: Your Honor, may I put my third mate 
on. He has a plane to catch at 3:00 o'clock. 


MR. MATTHEWS: No problem. 

MR. REID: I would appreciate it if I could 
cross-examine him later. 

THE COURT: Step down. 

MR. REID: He tells me, Your Honor, he's 
changed his plane flight until 8:00 o'clock. 


THE COURT: All right. 


CROSS-EXAMINATION 


BY MR. REID: 


Q 


Mr. Wakim, how long had the oil been on the deck 


before your accident? 


THE INTERPRETER: Mr. Reporter, could you read 
back the question, please. 


(The question read back by reporter.) 
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1 | A. I don't remember exactly at the present; perhaps 

2 | it was the same day; perhaps the day before. 

3 | Q Does he know? 

4 | THE INTERPRETER: What? 

5 Q Do you know, Mr. Wakim? Do you have actual knowledge 

6 of that? 

7} A. What I know, I always answer it clearly; but this 

8 | I don't remember. The thing which I am not sure, I cannot | 

9 | say it is so. I have to say doubtful. | 

10 | Q Let me ask you this: Had you seen the oil on the | 
i 

11 | deck before you fell | 

12 | A. Seeing what? 

13 | Q The oil on the deck before you fell at any time? | 

14 | A. No, I didn't. : 

15 | Q Now, when you went to the bow, did you have a flash- | 

16 light? | 

17 | A. Yes. 

18 Q. You go up the same side, the port side of the deck 

19 | you came back on? 

20 | A. When I came the first time, I was near the sea; when | 

21 I returned, I was more near to the winch. | 

22 Q Did you have a flashlight shining at that time? | 

23 | A. Yes. 

24 | Q Now, when you left Okinawa, you came back on the same | 


“at | plane with Mr. Williams, did you not? 
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Q He went to the marine hospital just about the same 
time as you did, didn't he? | 
A. The same time, no; it's not true. I saw him there. 
Q When you went back on the plane with Mr. Williams, 
did you discuss your accident with him? 
A. No, I did not. 

MR. REID: Now, Your Honor, to shorten some 


time, I'd like to read from the Plaintiff's examina- 


tion before trial. 

THE COURT: Do you have his deposition? 

MR. REID: I have his examination before trial,» 
Your Honor. 

THE COURT: All of these depositions were 
examinations before trial. I have four of these 
depositions. 

MR. REID: This is Plaintiff's examination 
before trial. 

THE COURT: All right. Give me a copy. 

MR. RFID: I think Mr. Matthews has the ori- 
ginal, Your Honor. 

MR. MATTHEWS: While I'm looking for that, 
Your Honor, I will give you my copy. I will swap 
with you if I find it. 


(Deposition handed to Court.) | 
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THE COURT: What page? 

MR. REID: Page 9, Line 5. 

"0. - Did you apply to the yeoman for a 
yeoman's ticket?" 

"A, - When I took the job they told me 
you come here and then when I go back we will g-ve 
you the membership." 

Then on Page ll, Line 9: 

"Q - What did you do for a living in 
Lebanon? What kind of job did you have?" 

"A. - I worked in a survey, a government 
office with engineering. To surve. the streets." 

"0, - How far dié you go in school in 
Lebanon?" 

"A. - Primary certificate." 

THRE COURT: How is this impeaching his testi- 
mony ? 

MR. REID: I don't think that was brought out 
by Mr. Matthews as to what he did when he was working 
in Labanon. 

THE COURT: The purpose of using this is to 
impeach the witness. 

MR. REID: I thought I could use it for any 
purpose, Your Honor. This is his examination before 


trial. 
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THE COURT: Are you offering the deposition? 

MR. REID: No, just portions of it. 

THE COURT: I pleaded with you to underline 
those portions you wanted to use. You didn't want 
to do that. Now you're wasting my time reading 
things I could read myself. 

MR. REID: I didn't know Your Honor was 
referring to examination before trial. There are 
just a few things I want to read, that's all. 

THE COURT: All right. 

MR. REID: On Page 18, Line 17: 

"0 - You say when you were walking and 
putting your flashlight on the deck as you walked 
along, you didn't see anything on the deck?” 

"A, - I was not putting it exactly on the 
deck. I was putting before me to see my way." 

On Page Number 24 beginning at Line 
Number 10: 

"0 - Do you mean to say that you saw it 
on the deck and that there was a winch by and you 
inferred that it came from the winch; is that what 
you are telling me?” 

"A, - What I notice is when I stood up 
I saw the oil near the winch but the reason -- how 


the oil came, I don't know." 
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1 | On Page 29, Line Number 3: 

2 | "0 - Did you continue to stand your 

3 | watch until the end of the voyage?" 

4) "A. - It was just before we arrived in 

i} 

5 | Okinawa, two days before we arrived in Okinawa." 

6 "Q - I didn't ask you anything about 

7 Okinawa. Did you continue to stand your 4:00 to 

8 | 8:00 watch for the rest of the voyage?" 

9 "A - Yes." | 

10 | MR. MATTHEWS: That should be 12:00 to 

ll 4:00 

12 | MR. REID: 12:00 to 4:00. 

13 | On Page 36, Line 10: 

14 | "0 - Had you registered with the union 

15 | to ship out again?” 

16 | "A - No I didn't due to this, because 

17 | I have to pay arear duty." 

18 | On Page 58, Line 22: 

19 | "Q - When you fell where were your feet 

20 and head with relation to the winch?" | 

a1 | "A. - The winch was a little bit far but | 

22 I was near the winch." | 

23 Page 59, Line 2: 

24 "Q - Which was nearer to the winch, your | 

25 | head, your feet or your body itself?" 
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"A. - My feet." 

"Q - How far were your feet from it, 
five feet, six feet, four feet?" 

"A. - Five feet, six feet, four feet.” | 

Line 7: 


"Q - How far was your head from the 


winch?" 

"A. - Five feet." 

On Page 63, Line 18: 

"Q - Did your colleague tell you also 
that that's the reason that the mate told you to come, 
in from the bow?" | 

"A. - Both of them told me that a storm 
was coming.” 

"Q - That is why they took yo. off the 


bow?" 


Page 63, Line 23: 

"Q - What was the condition of your 
clothes after you got back to the bridge after you 
feri7" 

"A - As a result of my falling down my 
pants -- second day I noticed there was some oil 
and grease on my pants." 

"Q - What do you mean by the second day? 
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Do you mean the morning after the accident or two 
days after the accident?" 

"A - Yes, the second day after the 
accident." 

That's all the questions I have. I don't 
think I need any further cross-examination. 

MR. MATTHEWS: No redirect examination. 
Q (By The Court) After you fell, you went in to the 
mess room, didn't you? 
A. After I fell I went to the mate. * went up to the 
mate, to my mate, to the mate on the ship. 
Q Did you talk to him? 
A No. 
Q Didn't you go into the mess room and talk to Mr. 
Williams? 
A When it was my time to stand by, then I went o the 
mess room. 
Q Did you see Mr. Williams? 
A Yes. 
Q Did you talk to Mr. Williams? 
A, Yes. 
Q What did you tell Mr. Williams? 
A He ha. already seen me. He has already seen me; 


but when I went and met him, I showed him again what 


happened to me because of that fall. My left foot was 
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wounded. The oil was on my pants, on me, on many parts 
of my other suit. I didn't -- I wasn't ---- 

THE INTERPRETER: He changed sentence. He 
said: "My foot was entirely numb. I showed him 
my pants and the rest of my foot, how it was, 
especially the pants." 

Q What did he say? 

THE INTERPRETER: He said,"Heis not under- 
standing me because I was speaking in signs and he 
didn't think important to that story." 

Q Did you talk to anybody else in the mess room? 
A. I do not remember if I have spoken to anybody else 


at the time. 


Q The bosun was there, wasn't he? 
A. I do not remember if he was there. 
Q When was the first time you told the mate or the 


bosun or the purser that you had fallen on the grease? 

A. The first time was in the morning when they called 
me to go work overtime; then I spoke to the bosun. 

Q What did you tell him? 

A I spoke to the bosun, Everett Williams; and, at 
that time my foot was not as numb as before; and I showed 
him the wound in my foot, showed him my pants how it was 
full of oil; the rest of my suit, how it was also oily? 


and I told him what should I do? He said, "Go to the 
se censelbntin eee ee jo eS ; See 
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purser and tell him the whole story." All of this was 


spoken to the purser with signs, not words. 


Q Did you then go to the purser and tell the purser? 

A. Yes. | 
Q That was on the day after the accident? | 
A. The accident happened in the evening; it was now | 


in the morning. The accident happened the evening of 


that morning. 


Q Did the purser make out a written report? 

A. I think he has made. 

Q Did you sign it? 

A Yee, I aid. 

Q Did you tell him that you got hurt in the accident? 
A. In signs, Your Honor, I told him I'm hurt because of 


that accident. 


Q Did he understand? 

A. I don't know if he understood what I'm saying or 

not. 

Q Had you ever seen a doctor in Lebanon before you unin 


to the United States? 


A. You mean the first time I came to America? 
Q Yes. 
A. No, Your Honor. The American Consul in Beirut has 


sent me to the doctor at the American University there 


| 
who examined me fully and all the blood and all the rest 
sithdiepupubaat 
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Q 


How long were you out of work before you got this 


job on the ship? 


A. 


I don't know exactly how long -=- how many months, 


let's say tcur months, five months. 


MR. MATTHEWS: That's covered in an exhibit, 
Your Honor. I have that. I don't know if Your 
Honor wishes the exhibit or not. 


THE COURT: No. 


MR. REID: Your Honor, in view of the Plaintife4 


testimony, I would like to read from Page 67 on the 
deposition, on Line Number 7: 

"Q - Did they ever treat you for your 
back while you were at the hospital?" 

"A. = No, I was not complaining of my 
back. They took water from my back with a syringe. 

On Page Number33 commencing on Page 32: 


"Q - Who was it that you spoke to?" 


‘ 
{ 


1) 


| 
| 
| 
| 
| 
| 


"A. - The bosun, the purser and the bosun.’ 


als They are two separate, the bosun 
and the purser?" 
"A. - Yes." 


"0 =- When did you say anything to the 


bosun? What date was it and what time of day was it? 
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"A - The same, the second day of my 
accident. And, the bosun talked with the purser." 

Page 34, Line 5: 

"Q - What did you say to the bosun and 
what did he say to you?" 

"A - I tell him that I fell and I show 
him my injured leg. He told me to report to the 
purser." | 

"Q - What did you say to the purser?” 


¢ | 


"A. - I explained to him ---- " 

"Q - I am not asking what you explained. 
I am asking what you said to him." 

“A. - I told him that I fell." 

"Q. - What did he say to you?" 

"A. - He sent me to a doctor. But I 
don't ---- " 

"Q - Was that the entire conversation 


you had with the purser?" | 


"A - Yes.” 


CRCSS-EXAMINATION (Continued) 
REID: 


Mr. Wakim, have you seen the bosun since your acci- 


Have I seen what? 
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Q Have you seen the bosun since your accident? 
| A. In the sea, are you speaking while he is on land? 


Wakim xX 77 


THE INTERPRETER: "No" he said. 


Q Have you seen the bosun's statement? | 
, A. No. | 
| 

| | 
| Q Did Mr. Matthews show you the bosun's statement 


that I gave to him? 

A. No, he didn't. 

Q Did Mr. Matthews tell you what the bosun had said 

in the statement? 

i MR. MATTHEWS: I hope Mr. Reid isn't trying to 
| get in some statement from a witness. 

| MR. REID: When I got this case, Your Honor, | 
| I went to look for Mr. Lorensen. | 


I THE COURT: Didn't you have a deposition of the 


| bosun? 

MR. REID: I am trying to explain. I called 
his daughter. I had his address here on the crew | 
list as being living in Mountain Top. 


THE COURT: You can't find the bosun? 


1970 before we could get a hold of him and take his 


MR. REID: He is dead, Your Honor. He died in | 
| 
deposition. | 

| 


THE COURT: Is the statement admissible of a 


dead man? 
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I have a statement here, Your 
Honor, which is diametrically opposed to what the 
Plaintiff testifies to. 

THE COURT: I won't consider that. 
have any legal authority that says it is admissible, 


I will consider it. Is that your case? 


MR. MATTHEWS: I have some exhibits I would 
like to go in. 
THE COURT: All your exhibits are admitted. 


You may step down. 


MR. MATTHEWS: Your Honor, could I have back 


my deposition? I was trying to look over Mr. Reid's 
I would like to look at it for a second 
to see whether there is anything I would want to 

THE COURT: The interpreter can leave. 
Thank you. 


THE COURT: We will hear from the mate. 


Then if you want to reopen your case, Mr. Matthews, 
I will let you do it. 
MR. MATTHEWS : 


All right. Thank you, Your 


I will be glancing at this in the meantime. 


—_—_—_—$—$—$——$—$————————————— 
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CLARK SHEEHAN 


was thereupon produced as a witness in behalf of the 


defendant, and having been first duly sworn to tell the 


truth 


, the whole truth, and nothing but the truth, was 


examined and testified as follows: 


EXAMINATION 


BY THE COURT: 


Q 


A. 


Q 


Do you know Mr. Wakim? 
Yes, sir. 


Did you call him while he was on watch on the night 


he claims he was hurt? 


A. 


Q 


Yes, sir. 
What did you tell him? 


I told him to come to the bridge, the weather was 


What did he say? 

I can't recall him saying anything; but he did show 
the bridge. 

Did you see him later that evening? 

Yes. 


Did he tell you he had slipped and fallen on some 


oil or grease? 


A. 


Q 


No, sir. 


When was the first time you learned he had fallen? 
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1 | A I never knew about it until I was contacted this uae 
«| year by the lawyer. 
3 | Q This year? 
a| A This year. 
5 | Q In other words, were you on the vessel at the time 
6 | he was taken off the vessel? 
7 | A. Yes, sir. 
8 | Q Approximately how often did you see him after the 

i 

9 | date he had allegedly fallen? 
10 | A. Well, he was on my watch. 
1 | Q Did he have any difficulty carrying out the duties 
12 | of his work? 
13 | A. The only thing I can remember is he didn't work 
14 | overtime, other than that, he carried out his normal duties. 
15 | Q Did you know he had been beaten up? 
16 | A Yes, sir. 
17 | Q Did he talk to you about it? 
18 A, He had to -- to be truthful, he may have mentioned 
19 | it; but I found out about it through scuttlebutt from the 
20 | crew. 
21 | Q Could you see any marks on his face or body that 
22 indicated he had been beaten up by some thugs? 
23 A. Not that I can remember. 
24 Q But you were there every day until he left the vessel 
25 and you never learned that he had fallen on the ship? 


a di eeteisienicniglnianeiiien 
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1 | A No, sir. : 
2 | Q When Mr. Wakim wanted something, was he able to make | 
3 | his wants known by signs and other motion or language? | 
| A. Yes, by methods we got, we were able to understand | 
5 | each other. | 
6 | Q How did you talk to him? | 
7 | A. I omitted all my verbs. | 
a | THE COURT: All right. Go ahead. | 
| | 
i| 
10 | DIRECT EXAMINATION | 
1l | BY MR. REID: | 
12 Q Now, what was the weather on sailing from Viet Nam? 
13 A The wind was picking up; and, it was coming out of 
14 | the northerly direction; and, it really wasn't really 
15 | apparent until we started getting out of the harbor, you i 
16 | know, then you could feel some wind swell. I don't know | 
17 | of anything else, whether it was raining or not; I don't | 
18 | remember. I do know the wind was picking up pretty brisk. | 
19 | Q Did you make a logbook entry on that day in your 
20 | book? 
as | A. Yes. 
22 | THE COURT: How is that going to prove or 
| 
23 | disprove any issue in this case? 
24 | MR. REID: I am just asking him, Your Honor. 
25 | 


THE COURT: I don't care how many questions 
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you ask. I want to know what the relevancy is. 

MR. REID: To show the vessel was rolling. 

THE COURT: How would that help you? 

MR. REID: This man here could just as well 
have fallen from the roll of the vessel. 

THE COURT: I thought it is your contention 
he didn't fall at all, he was beaten up? 

MR. REID: I have to argue in the alternative, 
Your Honor. 

THE COURT: Did you or any member, say the 
bosun or purser, make any report of the accident that 
he is alleged to have happened on that evening? 

A. I didn't make any. 

THE COURT: Do the logs of the vessel show 

that he fell on that evening? 
A. No, sir. 

THE COURT: Anything further? 

Q (By Mr. Reid) What is the procedure when you were 


on watch from, say midnight to 8:00 o'clock, concerning 


any report of any accident, sir? 
A. The usual procedure is if anybody gets hurt, then 


they report it to the mate on watch. Then he in turn, 


will ask the man if he is able to stand his watch, if he 


feels he is able. If he is not, then the mate will get 


somebody to replace him. He will make a report to the 


ook So sees ee 
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1 | chief mate or the purser and it should be logged in 
2 | the medical log. | 
3 | THE COURT: Mr. Matthews. | 
| | 
5 | CROS S-EXAMINATION | 
6 | BY MR. MATTHEWS: 
7| Q What kind of worker was this fellow? | 
8 | A Good, no problem. 
9 | MR. MATTHEWS: That's all I have, Your Honor. 
10 | THE COURT: That's all. Call your next 

| 
11 | witness. 
12 | MR. REID: That's my case, Your Honor. | 
13 (The Court's remarks following i 
14 | testimony of Mr. Sheehan has 
15 | been previously transcribed and 
16 | is contained in the transcript 
17 | of testimony previously filed 
18 | in this case.) 
19 | 
| 
20 ee * 
21 | 
22 | 
23 | 
24 | 
25 
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1 | IN THE UNITED STATES DISTRICT COURT 
i 
2 | FOR THE DISTRICT OF OREGON | 
3 | | 
| 
4 | | 
5 | I, the undersigned, Jerry C. Harris, an 
6 | Official Reporter of the United States District Court | 
7 | for the District of Oregon, do hereby certify that I | 
8 reported in Stenotyping the proceedings occurring in 
4 | the transcript appended hereto; that I thereafter caused | 
\ 
10 | my Stenotype notes, so taken, to be reduced to typewriting | 
il | under my direction; and that the foregoiry and hereto- | 
i2 | attached pages of typewritten matter, numbered 1 to 83, 
I 
13 | both inclusive, constitutes a full, true and accurate 
14 | record of said proceedings so reported by me in Stenotyping 
15 | as aforesaid. 
16 | Dated at Portland, Oregon, on this +3“ 
17 | day of April, 1975. 
18 | 
19 | 5 


20 | pf 
21 | Jp 
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Irvin Balensweig, M D 

Howard D. Balenswaig, M D 
667 Madison Avenue : P 
New York, N Y. 10021 


October 29, 1970 


>. 
Zock, Petrie, Sheneman and Reid, Esqs. rs ‘y 
19 Rector Street Pte 


Attention: Edwin K. Reid , Esq. 


Re: lt«aNNA WAKIM 
Oce: O.S. 
Date of Alleged Inj: November 26, 1969 
Name of vessel: Unknown 
OUR PILE #27961 


— 


Gentlemen: 


fhe above was examined inthis office on October 28, 1970 in the 
presence of an interpreter by the name of Mr. M. Raad. 


4Yistory. All information was obtained through interpreter. This was 
@ first trip that this patient made on a vessel going to sea. That 
he fell down on the ship. That when he fell he burt the whole jeft 
side of his anatomy to include the head, the arm, the chest, the 

what tbereh 52s) left lateral abdomen and the entire left leg. 

That he continued working for about 3 or 4 days and was then taken 
off the vessel when the vessel arrived in a Port in Okinawa. He was 
flown to the United States arriving in New York. Shortly thereafter 
he went to the Marine Hospital at Staten Island and he was both an 
Inpatient and Outpatient. The last time he visited the Clinic was 


about a month ago but he is to return November 3, for evaluation. 
It is stated that he is no better all this time 


Past history. Previous injuries to the above areas, denied. 


Present complaints. He has pain throughout the left side of his 
body. lie qets dizzy once in awhile. 


Yyamination. It is stated that he is 5 foot 9 inches tall. That 
he weighs 145 pounds and is 39 years old. 


Patient removes all clothing normally under observation. He is not 
wearing any external support. 


With patient standing, he was requested to close his eyes. No Rom- 
berg. No ataxia of upper extremities. 


ee) 
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October 29, 1970 


Re: Hanna Wakin -2- 


Eyes are brown. Pupils react nornally. No facial muscle weakness. 


Tor.gue protrudes in midline. 


Neck. No defects. No neck masses. No muscle spasm. It is stated 
that if he were to move his neck fast he would get dizzy. Showed 
no signs of dizziness in this office. Moved his neck quite normally. 


we er extremities. No atrophies. No circulatory changes. No de- 
ects of motion of any of the joints of either upper extremity. NO 
complaints. 


There are no points of tenderness throughout the shoulder regions 
or elsewhere with reference to the upper extremities. 


Test for gras ing power. This is purely subjective even though we 
use an apparatus. He is left handed. Right reading 70, left 40 

performed very tensely. No complaints. Using the larger apparatus. 
Right 40, left 10 again performed very tensely. This is not neces~ 


sary. 


Further neurological examination. Vibration sense normal , head, 
Clavicies, bony prominenves © mands. Sensation is stated to be 
diminished. Left side of face, left side of neck, left upper chest, 


left upper extremity all without pattern. 


Reflexes of upper extremities are normal]. and there are no abnorma.. 
reflexes . 


M2asurenents of upper extremities. 

Clecumference of upper mid arms. R10" L 10 1/2" 
Upper forearms rn 9 3/4" L 10" 
Hanis. R 31/4" L 8 5/8" 


His is left handed and the readings are normal. 


r chest wall. 


runk. Old healed scar along the back of. the right upre - 
no de- 


Unrelated. There is no loss of the lumbar curve. There is 
formity of the trunk. 

Movements of trunk are performed a bit slowly through normal ranges 
without complaints of pain but wi_n statement that he gets dizzy. 

He shows no signs of any dizziness. He bends forward until finger 
tips reach within 12 1/2 inches of the floor without muscle spasm and 
with range of trunk motion of 50°. Extension 20°. Side bending to 
wight 30°. Side bending to left 30°. 


With patient sitting. Finger to toe, heel to knee and Flip tests are 
Sserind out slowly through full ranges without complaints of any 

pain but with statement that he gets a little dizzy. And then add- 
ed that when performing the left Flip test he felt gomething in his 
left leg but could not define it. And then stated he had some pain 


a/ 
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Irvin Balensweig, M DO 
Howard D. Bulemsweig, Al. D 
667 Madiwon Avenue 
New York, N Y. 10021 


Re: Hanna Wakim -3- October 29, 1970 
through the interpreter. Gets off the chair without any difficulty. 
Pc ture is normal. 


Gait. Has no difficulty walking . He walks slowly and suddenly he 
Starts to sort of pull his left leg stating that his whole left leg 
hurts and that he has pain all through the left side of his body. 
When walking on his knees he does the same and complains that some~ 
thing slips aro S left knee and he doesn't have any power point- 
ing tohis left leg. Walks siowly on his heels again taking a few 
steps with complaint of stiffness of the left leg and loss of power, 
He shows no signs of any instability or weaknesses. 


Balances weight slowly through full ranges stating that there is 
pain and he points to the back of the left knee. 


Squats slowly through full range and does not have any difficulty 


arising from the squat position stating he has some pain all through- 
out tha left leg and in back of the left knee. 


Supine position is assumed without difficulty and he lies perfect- 
ly flat on his back. Abdomen negative. No hernias. 


Prone position assumed slowly . No muscle guarding. When prone 
there are no points of trunk nor of lower extremity tenderness. 
Knee flexien and psoas spasm tests through full ranges without com- 
plaint of any pain in his back. There is no demonstrable weakness 

of the gluteal muscles and no muscle atonies throughout the lower 
xtremities. 


Lower extremities. There are no circulatory changes. Cannot deter- 
mine whether this patient has any local weaknesses of any of tre mus- 
cles of the left lower extremity because he will not resist any of 
the testings. And actively he now moves his left leg very cautious- 
ly through limited range , however, passively there are no defects. 
No points of tenderness. No fluid within the left knee. ’ No in- 
stability of the left knee. No crepitation. Even when prone there 
is no poplateal fullness. 


Special 1 tests. This patient permits of straight leg raising 
chrsagh a range of 60° bilaterally without complaint. Kernig, Patrick 
eos aie tests are permitted through full ranges and without com- 
plaint. 


Measurements of lower extremities. 

Length from umbilicus to malleoli equal 38". 
Circumference of thighs equal *-'. 
Cirewnference of calves equal 12 1/2". 
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Irvin Balensweig, MD 
Howard D. Bulensweig, M D 
667 Madison Avenue 
New York, N Y. 10021! 


Re: Hanna Wakimr ‘ he October 29, 1979 


further neurologic. 1 examination. Sensation is normal with refer- 
ence to the arin of the abdomen. There is complaint of diminished 
sensation oi the skin cer..ring the left leg. Vibration sense is stated 
to be diminished over tie .eft tibia. Right knee jerk normally ob- 
tained. Had difficu’*: or aining the left knee reflex. Right ankle 
jerk easily obtaine’. » ‘: tle difficulty obtaining the left one. 


X-rays were take’ by \ 12 examiner October 28, 1970, films #27961. 
With the patier: “tan "37 a lateral view of the cervical spine. There 


are no eviderswec «ss ©. ama. With the patient. in. the supine position 
an anteropor <* or «sv of the lumbar spine to include the pelvis 
and the low 3 -L vertebrae and the lower 3 ribs. No findings 


of trauma. 


A Lateral view of t':: same area. No findings of any trauma. An 
anteroposterior view of the both knees and a lateral view of the 
left one. No findincs of trauma. 


This examiner's opinion. I cannot detect’ any evidences of trauma. 
Tis is nat ah Tmetance of. hysteria. The skin covering the left 

half of the abdomen is not involved in any sensory changes even 

though there is diminished sensation alleged to be present with refer- 
ence to the left side of the face, .the neck, the chest, and both 

upper and lower extremities on the left. In hysteria there is a uni- 
form pattern throughout the left side. I did have some difficulty 
obtaining the left knee and ankle reflex. I cannot evaluate the 
significance of this in view of the absence of any other findings. 

i would therefore suggest that an attempt be made to obtain all avail- 
able records in this patient's problem to include the ship's log, 

any medical attention he received in a foreign port and records with 
reference to his hospitalization and Clinic cave at Staten Island. 

I don't know whether he visited the West Houstun Clinic or not. That 
information I could not obtain. 


After rc iewing such information I might recommend a neuroslogicatL 
evaluation together with an electroencephalocgram. At the moment I 
see no need for such further investigation. 


Fitness for duty. Normally this man would be found fit for duty. 
flowever, in view of his numerous conplaints to include dizziness and 
his reluctzncs on examination, I would withhold an opinion until I 
have had oocasivn to review records. ¢ 

Treatment. I see no indication for treatment. 


Remarks. Towards the middle of the examination with the patient 
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YEmpleton 8-7648-> 


Irvin Balensweig, M DO 
Howard D. Balensweig, M D. 
: 667 Madison Avenue : x 
New York, N. Y. 10021 


Re: Hanna Wakim ~5- October 29, 1979 


standing I took his blood pressure using the left upper extremity 
and the reading was 150/90. This is sort of a borderline hyperten- 
sion. Pulse 120 per minute. I listened to his heart and lungs and 
could not detect any Findings. 


I will send you a further report upon recaipt of additional infor- 
mation. 


X-rays will "e kept in my file. 


Very truly yours, 


Zihevee yee 


Balensweig, M.D é 


LLL LLL ELLE LLL EL Oe 


; : an 
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eee 
! \ 1 a, 95 
(2 INVESTIGATING OFFICER'S REPORT ON ACCIDENT /iLLGZSS Page 1 
This work form should be compiled und. turned ii te ere r immediately after accident or Ulness 

Name of Injured anna Be Waki Capacity: 028» 

patvess__9201 Shore Ra., Brooklyn, N.Y. Mat ee 

Vessel SY Seth! 85 SIOUX. FALLS VICTORY _ voyage NSA_15 Date of Accident/Tliness = 10-14-69 ow 2320 
At sea ho Port 4:7 Dock Anchorage, Colon Bays xf mags lesation of accident BE Sh area, Cristobsl, 

Panama Canal Zono Saeee Vere 
Injured/ illness on Pn: Leanne doing __ OF or... Whose orders 


(4) STATEMENT OF INJURED 
I was walking on sidewalk when I was att attackod by by. throo men one f fron back and ond ono from from 
each side, The one from back triod to. strangle mo. _Thoy ‘drugeed. mo into a dark ke alley. 
I fell _ to the ground 6 and passed out from tho bonting. They took my watch, | aso. 00 ensh, 
wallet 1 with all papors. I lator sough “sought h holp : in Miquor ‘store, clove vy, and thoy y called the 


ester AOR ES 
“police. The pollec cume and | - and Iv wont ont with thon, later a Detocvive took me to Police Station. 


_Signature Injured__——___---—— i 


ee eee ae oe 


Taken by - 


(2) —-ENVESPIGAPIN G-OPHEER SRE SPORT HEE PHT OP ACEHIEN TOR ONSET-OPITEN ES 
Statensnt of injurcd: cont'd--- I made a statoucnt there. While I was still at the station, 
the police brought in the three men who hed attacked me and thoy were taken in —— in 


nent anytime 

jail. I asked the Police why they didn't return my watch, noncy, yallet and papers. 

Poiiee said shat tororrow when the Chief cones in they would try to to return the stolen an” 
I stayed all night in the Police Station, Noxt day the Chief came in and two men from Ship's 


Bros., they said that when they found the stolen articles, they would turn then 


crer to the 4 to be ma mailed to me. Tho Agent drove me to the Jaunch and accompanied m9 
back to the 9) While le the Agent was aboard, the Captein asked me if I wante2 to sts7 


_in Cristebal a.° wait for papors and go to doctor for treatuent. I told hin I wou. moult stey 67 
the ship, About ten days lator, | I spit blood up ono time, __ I was sore around the nock end 
_in_both earns fron shoulder to fingers. _ 


ae ees mes ers ere ee 


a RT Ate ot 
7 A, A eee 
a re Mane - an 
Statencent typed by HA. Tidwoll, Purser HH. We Wekim (sida r 
eather ae 
. ger si 


eeecieusieenanenemeecearmsssnammaanainl 
From your inveatigation do you knew! Where, when, how and why accident/Injury occutted or full facts of onset of IInesa, If so! 


I Signature OS ee 
——=__— 
Name Addresr 
Nemes of Co-Workers ————— 
(Co-worker may or may not be a wit- None 


as depending on whether actus!! : lesa 
shoerved seciten! ) , ? 


SEO 
Nemes of Witnessos 


(Witness is person who actually ob- oa ee omen seme © ee 
serves an necntont,) 


ae wi s@ree + o-emnammame + 55 © a 


« a es ie / 2S See eee ae —_=—=_—=—— EES 


pon Arit: wh LUNES “es? STAG PMENES* Aun Me or AINE 1 INSEE! NATELY. 


CS le ae hy 
“ Leet freer ne 


SOT Gee” oe ‘Db 


<= . 
Pare 2 
Q (contimed) — INVESTIGATING OFFICLIIS REPORT ON ACCIDENY/ILLIJESS . 
Vhis work Corus shauld be compiled and tained cto Purser tinaediately after accidleat or illness 

Name of Injured _____.___ Hanna B, Wakim_ So ts cat ec Cli cin I cs cccocepc 
| eee 2 
Vessel ~- Voyage _. — Date of Accident/Tiness Hour 
At sea. Port and Dock — ——— Exect ircation of accident ————___ 

—_ ae 
Injured/iliness on duty wee What doing <ARS Whose orders ashanti 
(4) STATEVAENT OF INJURED 


___ Signature Injured___ 


Taken by 


(2) INVESTIGATING OFFICER'S REPORT IN DETAIL OF ACCIDENT OR ONSET OF ILLNESS: 
_Seeman is o rson on vessel having knowledge of incidont. 


Seaman indicated that a report and statement was made at the Police Station, Cristobal. 
Boyd Bros, Ship's Agent, was summoned to Police Station for assistance, and to accompany 
_ Seaman back to vessol. 


i 
Yakinm con ned of nausea, after leaving Panana Canal. He was given Maresine, as 
ship was rol’ ing heavily. He had previously been nauseaous after vessel departed from 
_Wilnington, N.C., due _to vess vessel rolling heavily and at that time he was issued Dramamine. 


later, he indicated that he spit up blood one time, but that was all. He later complained 
of pain in neck area and arms and was piven APC's, but they did nct agree with hin, 


Wakiss stood all his watches and performed work on overtime along with his watch 
partners, No tine was lost fron vork, 


On arrival CamRanh Bay, RVN, Wakim was _issuec Vast. Cortificate, U.S. Aray Dispensary 
end was taken thera by Agent, LAM Bros, He returned to vessel, having been given (1) Non~ 
avitsmins and (2) Robaxin _ 500mg. by Dr. Chensam, No Doctor's report was made on copies 
_of Mast. Certificate, provided for that purpose. 


Som aeet your inveatizacion do you know! Where, when, how poe why accistent/injury occutted of full facts of onset of illness, if so 


A (Oo tle Le ee Signature Title Purser 


ed 


Sa ee eee eee 


Name Address 
Names of Co-Workers mm 


(Co-worker may or may not be a wit- 
ness depending on whether actually : <cossesinimntsiamanbineints 
observed accident.) 


* Nomes of Witnesses 


‘Witness is person who actually ob- 
serves an accident.) 


Sear): eee Se! <= LS are pos see SESS 


PAPORTANT: Alt. WITNESSES’ STATEMENTS SHOULD BE onT AINE D IMMEDIATELY, 


eee et ere SENS SS STS — sees ee ee ot 
Form MA-570 OATE 
(teen 

YNITED STATES OEPARTMENT OF COMMERCE 


MARITIME AGS i> BTRATION + SHIPOWNER 


SKA STEAMSHIP CO,, GEN AGENT 
als MA RSTeR'S TE AAEICATE 


AND 
REQUISITION FOR AND REPORT OF MEDICAL ATTENTION 
TO (Name of Noctor and Port) 
Fainily Clinic 
Highway 5, Avase Commercial Area 
oe 


TO (U.S.P.H.S. Station) 


Section A 


<cecieietstibiaaereninamaan aan AED: AEE BLS A ED OOS | SLI OS LS ae 


The bearer, ___Hanna B. Axil ey eaciay. 1s ere 1306757 has been employed aboard the American- 
flag $s ___ SIOUX FALIS VICTOWY from 1094-69 sto _ Present date __in the 
capacity of 0.8. . He complains of the following symptoms for which he requests treat- 


Pains in neck and both urns ay rouult of being attacked and robbed is Cristobal, | 


| ment: 


Panam Canala Zone, 10-14-@. *** Also: Immunization shots: Cholera ims, 
——— “Plezue 


ce 
Examined in Caniienh Bay, 11-17-69. Was givont Nonavitemins (one per day) 
and Robaxin 500mg.’ = 2 tablets four tines daily. 


: | 
The patient says they originated as follows: (Patient nuat deecribe onset of iliness and/or circumstances of in- 
jury in his own hondwriting - including date, exact place of occurrenco, end the cause thereol.) | 


Pains in neck and both arms as result of boing attacked and robbed in Crissco-cl, 


caida Ata nero Dh , Re ee Seemann 
: 6 cif a. 416 
Pexama SaneZone, 10-14-09. oP BR Sa eee 
, bE = peace | a, 
pect ten tar Ree eRe eae etait 


Lhave read the above and verify it to be the truth, In oilet foc eee a 
_ Seattle tine 98134 — , General Agent for the U.S. Department of Commerce, Maritime Administration, 
owner, to Be in’orned of my medical condition, | authorize the doctor and/or hospital upon request to make available 
to their re nive for exar.ination and/or photustating all clinical records, tepurts, dir gnosis, pertinenc to or in- 
volving, ¢ icy o¢ illness for which I receive treatment under the authorization of this Master's Certificate. The 
cost of photo. airy wll be paid by my employer's representative, 


- Distribution at U.v. ports. Pek Sy: 
Original to seaman. 1 copy to ee 


General Agent's claims depart- 
ment with master’s report of 
illness or injury. 


ee 
FORM MA+870 (10-65) 


> 


| 
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“POR OVERSEAS USE OMLY 


a 


Section B- DOCTOR'S REPORT 


—_—_————————- 


Findir ge and Diagnosis: _ (i's ian pas wy _onpmined nove 9: less co-sletahy 
ineludin: chest ueray, werey of ¢-yievlusrine, commicts_blooe —c-unss— 


an’ vvinolysis. be abnorne). fincin: noted. Vo.nvary, he has dem lorine 


vetehnt fron 199 to J5 Lbs sor po amsarant reoson, ond his ors have bas 


losin: nover and getting caalley (4). He his a hi story of ocing bacly ia 


nauled and almost strangled as stated above. a 


Treatment provided: B-12 anc Beconn Let. 


RR Ors eee er a ee ee 


Status and Recommendations: TEL latiDuty.- Not Fit for Duty - Uneil __ocounen” en ots 3 aan 
furtber exarnination including neiwologice. Ft to trav. nm civ. 
é 


- , 4 
HL Wo, CUTS ALCONOLIE |, LiVG CLE..5 i 4 ’ 
LUD DENTAL VORK OTHER Tr 43) EXTRACTICIS : . f a 
227 FOR PUB ACCOUNT OF fi3 PATIVUT. Ps “— z 
ies ~ 3. P, JaviereniD 


MH : . ™ \ : 4 (Doctor's signature) ; 
: a a hae a \ 


Distribution at foreign ports: 
1 copy to master before sailing. 
1 copr to foreign agent {include with account for reimbursement). 
1 copy to General Agent's claims department (home office) with 


master's report of illness or injury. 
1 copy to attending doctor's records. 


— ee 


PLAINTIVF 34 


te 


January 8, 1970 


Alaska Steamship Company | 
Pier 42 OF FP. er 
Seattle. Washington 96134 \--~ } we 
A wy 
Re; Hanna B. Wakin — : 
SS SIOUX FALLS VICTORY ‘“~> ( 
date of accident} 12/4/09 \ ; 
Haxitime Administcation _ | 
i y 
Gentlemen: atl 
f 
Yhis is to aavise you that we have been vetained by the above 
named Sseauan to prosecute a claim for injurics sustained by 


him when employed as an ordinary scanan, 12-4 watch, om your 
vessel, the SS SIOUX FALLS VICTORY. 


We are acquainted with the fact ‘that this ua governrent uyency 
vessel under the Maritime Administration. 
7 4 
‘ our client states that he suffered injury to his head, ack, 
both legs and left arm when he was caused to slip and Fall on 
andoil spill in the vicinity of the No. 3 hatch, which said 
spill came from the winch nearby. Our elient furtiier zcvises 
us that he received a call from the third rate to Ccon- c££E look- 
out ance report to the bridye due to expected bad weosther conditions. 


Our client did slip and hit the veck with wis tee. atl jv.ud. He 
remained with the vessel until Naha, Okinawa, when he vos taken 
off Guty and flown hone. . 


Our client reached the States some time aftcr December 5, 1969 and 
has been treated by the U.S. Public Health Service Hospital, Staeen 
Island, New York, I enclose herein duty status certificates dated 
December 8, 1969 and one dated becember 23, 1969, the later 
indicating that he is to return March 3, 1970 for further medical 


care. 


a 
ar aren 
we ed 

5% 
Te | j e arr Comua A1121 1° 9 - 
Alash<«. Steamship Company = January o, 49/0 


vie would appreciate your forwarding maintenance covering the 
periog December 5. 1969 throuch date and running through March 
3, 1970. As the vessel has not yet paid olf, we rcguest. that 
you pay our client unearned wages to the -ia.i of th: voyags 
from December 4 1909 when he left the ship. 


As maintenance is the important question 4°. this timc, we 
would appreciate your forwarding a check to us fr the amount 
@ue and on which of course we waive any fee so that the check 
may be mide payuble directly to our client. 


se trust ve shall have the opportunity te communic.te ith 
you when our client shall heave xeached Fit for Guty slatus 


a.d Lochaps we can arrive wt an amiccahle adjustment of Shas 
hetter, In the event that you have an agency in v« pA ah a 
hindle this .atter, and if this would be ioe COoWn-- ef te 


Ss 
Gea! with them lire, please advise us, 


Yours very truly, 


i. HIRSCHEERGER 


Kein ANw ~RaING 


EX mitwii ce r “ 
: ‘ DIST. COURT PROCTORS IN ADMIRALTD 
COUNSELORS AT LAW 
S. D. OF N. Y. pF 
FORMERLY KNOWN AS 
= ‘KLEIN AND HiIRSCHBERGER™ 
| 15 PARK ROW 
March 11, 1970 OPPosiTE CITY HALL 
NEW YORK, N. ¥. 10038 
4 Suire 1635 


227-3787 


Seaman's Claim Pursuant 
to NSA Order No. 67 


en rt 


Unitcd States Departinent of Conmerce 

Maritime Administration 

Washington, D.C. 20235 

Gent ans 

Please be advisec that this office has been retained by Mr. Haana 
B. wakim to prosecute claims arising out of personal injuries 
sustained by him aboard the SS Si0UxX FALLS VICTORY on November 26, 
1969. Accordingly, we present the following for your examination, 
consideration and allowance or disallowance of sucl: a claim: 


1. The name of the vessel on which the claimant was serving at the 
time that (tne cluim arose was the SS SIOUX FALLS VicTOX. 


2. Seaman's name: Hanna B. Wakin, 
3. Certificate or identification No.: Z2#1306757. 


4. Mail address: c/o Julius Abraham, 9201 Shore Road, Brooklyn, 
New York. 


5. Legal residence: same as above. 

6. Date of birth: August 15, LOSE 

7. Place of birth: Lebanon. 

8. Cause of claim occurred on November 26, 1969. 


9. The facts and circumstances leading up to and surrounding the 
avent out of which such claim arose: 


Plaintiff, who was on lookout watch was called by the third 
mate to report to the bridge due to bad weather expectations. He 
preceeded from the bow on the port side to che house, and as he 


Si 


i 


‘ted States Department of Cco..caerce -2- March 11, 1970 


passed No. 3 hatch he was caused to slip on an oil spill which » 
came from a leak from ono of the winches in t™- vie’: ity. 3 

he slipped he fell to the deck injuring his pacy., and nis head 

struck the deck. This occurrence took place at approximately 

1:30 A.M.The slip was running at sca and there were no lights 

in the area. 


10. As a result of the foregoing, gaic claimant hereby makes 
claim against the United States through the office of the 
National Shipping Authority, Maritime Administration or suc~ 
cessor o.fice in the sun of PIVE HUNDRED THOUSAND ($500, 000.00) 
DOLLARS . 


ll. We attach hereto copies of the following medical reports 
of duty status relating to claimantr 


duty status certificate dated Decumber 8, 1:09; 

duty status certificate dated December 23,1969; 

duty status certificate datce January 19, 1970; noting 
that he was again examined on March 3, 1970 and is not £jt - 
fo:: duty. 


12. We attach hereto aut? orization by claimant to permit the 
Maritime Administration toctain th: following data: 


Medical records of the United States Public Heaith Service 
Hospital Stapleton, Staten Island, New York. 


This aaministrative clain is being nade pursuant to the applicable 
rules and regulations and NSA Order No. 67. 

Very truly yours; 

KLEIN and STCRLING 


By a 
BENJAMIN B, STERLING 


MC: Sw 
Enclosures 
CC: Alaska Steamship Company 
Pier 42 
Seattle, Washington 98134 
*Registered Mail-RRR 
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Jarmary 2, 1975 


Zock, Petrie, Reid, Curtin & Byrnes, Esqs. 
19 Rector St. 
New York, N. Y. 10006 


Re: Wakim v. USA 


Gentlemen: 


I hand you herewith posttrial memorandum an‘ medical records, 
parta of which I have underlined in red. 


When you have completed your answering brief, I would ap~- 

preciate your returning the medical records to me so that [ 

may cousider any rebuttal. I will then cranemit them to 
gether 


the Court [8°57 such other exhibits which are in my 
possession, 

Very truly yours, 
PCM/gd 


Enc. 


99 
Zock. PETRIE. Re1D, CURTIN & BYRNES 
suet S00 va diait abe dneeimisineteiail 
CAGLE aD08ESS 
peor ete pa NEW YORK 10006 TOPSIOE 
GCOAGE O BYancs ERE? ’ 
CHAGLES €. OVROSS TELEX a2:522 
January 22, 1975 TELEPHONE 


wiz) @44-6766 


The Honorable Gus J. Solomon 
United States District Judge 
District of Oregon 

Portland, Oregon 


Re: Hanna B. Wakim v. United States 
of America - 70 Civ. 2848 (SDNY) 


Our File No, 5935 


Dear Judge Solomon: 
Enclosed herewith is the original and a cupy 
of the defendant's post trial reply brief. 
We are sending a copy of the brief to Me. 
Paul C, Matthews, plaintiff's attorney, and 
Exhibit A, the Marine Hospital's records, 
which he was good enough to loan to us. 
Respectfully submitted, 


Pe desea § 
ZOCK, PETRIE, REID, CURTIN & BYRNE 


fhe Lad 


EKR: 4b Edwin K. Reid 
Enclosures 


cc: Paul C. Matthews, ‘sq. 


VAM OL POD 
7 ae a eo 


VU sAstemayS ite He 


“wompisre 


January 3, 1975 


The Honorable Cus J. Solomon 
U. S. District Judge 
U. &. District Court, Dist. of “regon 


i —607-E, United States Court House 


Portlead, Cregon 97205 


Re: Wakin v. U. S. A. 
70 Civ. 2848 


Honorable Sir: 


Enclosed herewith is origin. "Plaintiff's Post-Irial Brief" 
in the above matter, 


Respectfully yours, 


Enc. 


| 


Faul C, tietchews, Attorney at Law, 11 Broadway}: Néw dirk! £0004 
212 344-1936 7 ed 


vy are ® oe noon 


January 28, 1975 


The Honorable Gus J. Solomon 
U. S. Discricc Judge 
Chambers 
U. S. District Court 
District of Oregon 
Portlang, Ore. 97205 
Re: Wakim v. USA 
70 Civ. 2848 


Dear Judge Solomon: 


I received in the mail your decision in the above, and I am 
at a loss to know how to proceed. At the conclusion of the 
trial, your Honor had sugzested that I prepare @& brief and 
that Mr. Reid prepare an answering brief within two weeks, 
and that I would then have a week in which to reply. Your 
Honor suggested that I keep the exhibits and then sutait 
them to you with the brief. 


L have now prepared a reply brief which is enclosed, and I 
have indexed and underlined verious exhibits which I have 
in my possession, Your Honor has arrived at a decision 
without considering these exhibits. Please notify me if 

l am to deliver these exhibits to you or whether I shoul! 
simply retain them. 


Respectfully yours, 
/s/ Paul C. Matthews 


PCM/gd 
cc: Zock Petrie Reid Curtin & Byrnes, Esqs. 


~ ne SS ee ie BEES SS ee a 


With Williems or other crewn 


| UNITSD STATES DISTRICT COURT 
SOUTHERN DISTRICT OF REW YORK 


se clap ln a a ae ae a a a ee eae! eee 


| HANNA WAKIM, 


Plaiatifeé, 70 Civ. 2848 


- ageinet - Judge solomon 
| UNITED STATES OF AMERICA, 
Defendant. 


eee*e@eeee#se: #8 #© #» #@® #2 @ e@& # &®& *® * x 


REPLY BRIEF OF PLAINTIFF 


1. Factual Matters 
In this }ief plaintiff will make no effort to make | 


rejoinder to immaterial factual allegations set forth in 
defendent's brief where plaincifss counsel has to rely on 
his memory processes as opposed to those of defendant 's 
counsel, Neither will there be any attempt to rehash argu- | 
ments already set forth in plaintiff's posttrial brief. | 
However, certain factual matters can be stated with raason- » 
able certainty. They are: 

(1) Plaintiff does not claim that he went to the 
crew meses immediately after the accident and reported his 
accident immediately to the Sverun. 

(2) Plaiatiff was ro: asked in his pretrial cesti- 
mony whether he had had any conversstions about hie accident 


no a os ee a a ee meee — 


saver, “Furthermore, the |-— 


ee ei ee ee a 


v ‘observations made by Williams as to the condition of gtatntatl 
jand his clothing immediately after the accident were just | 
that--observations, and not conversations. | 
(3) Plaintiff's counsel knows of no testimony that | 
the ship was shipping seas on her bow; plaintiff was re- | 
called by the mate on watch because rough weather was antici-| 

pated. | 

(4) The witnesses who testified to recalling no oil 

' spill on the deck were both engineers and would have no 

reason to be out on deck. ‘The job of cleaning up an oil | 

| gpill on tha deck is « deck department job. The mate vulliet 
| testified that he recalled no o'' spill while the vessel was ! 
in Vietnam. He gave no testimony concexiing the condition ! 

} of the decks after the vessel left Vietnam. 

} 2, Dr. Balensweig's Claim of 

Bey cay ile Treatment by the 

| blic 

Assuming arguendo Dr. Balenaweig's diagnosis of a 
conversion +”. -lon to be correct, Chen it ie undisputed 
thet it was negligence for tne doctors at the Public Health 

| Service to perform the spinal fusion trom which plaintiff 

| ds now permanently disabled. But this argument does not 

| enable the defendant to escapes liability. Piaintift’s 

treatment at the Public Health Service wes in cousequence 


ee Peskenitteosh emer of his employment _oo_beard che 


| 
' 
! 
( 
| 
| 


ee 


SIOUX FALLS VICTORY, end therefore the shipowner owed 4 duty, 
to furnish medical care. The Iroquois, 194 U.S. 240, 247. | 
Civilian ehipowners have been held liable for the neghigence!| 
of civilian doctors, Central SS Corp, v, Sambule, 405 F2d | 
291. They hove also been held liable for the negligence | 
of government doctors. Fitzgerald v, A, lL. Bu gbank, 451 ra 
670, 

The foregoing decisions were based upon the theory 
of agency, since the doctors were not employees of the 
shipowner. In Wakim's case, the doctors of the Public Health 
Service at Staten Island were employees of the defendant 
United States of America, and the government is responsible | 
for their negligence cn the principle of respondent superior’ 

3. Counsel Fe | 

Defendant seeks to avoid responsibility for counsel 
fees and expenses arising out of the refusal to pay plain- 
tiff maintenance by the weak assertion that the complete 


records of the marine hospital were not made availabie by 


pleinciff unt.i the evening before triei.! Counsel for 


1. Perhaps defense counsel is confused by the gle that 


laintiff's medical records were loaned to h. aye 

Sccas a. He Laat returned the x rds te lain cifft*'s | 

couns Ss ost ete oom aed” (ace enc wn" le > Psi 

he Pp ‘an returned these sam | 
See enclosed letter "of 


ha reviously | 
records back in Ju 
July 16, 1974.) 
36 


—S ee ee —=—— 
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| plaintité states unequivocally that at no time did he refuse | 
| eo make medical records available to defendant's counsel; at | 
| x0 time did he refuse to provide authorizations; and in any | 
| event the medical records vere always available to counsel | 


, for the United States either by service of a subpoena or by 


| simply requesting them. Furthermore, the Court's sttention 
| 


| ig again called to plaintiff's counsel's letters of June 11, 


1973 and February 21, 1974 to defendant's counsel (Exhibit 7), 


| The letter of June 11, 1973 states as follows: 
if 
; "Tl previously forwarded report ~! duty status and 
narrative summary covering Mr. Wakim's latest 
) hospitalization at the USPHS Hospital, Staten 
Island, from April 23, 1973 to Ame 4, 1973. 

You will note that he eppears to be suffering from 
\ a herniated disc as a result of his iajury on the 
) SIOUX FALLS VICTORY. 


| . 
| 
} 


"T have spoken with you in the past concerning pay- 
ment of maintenance to Mr. Wakim, and you have 
stated that you were refusing to pay this on the 
grounds that the man wes a malingerer and had 
no real disability. I wm wondering whether or ! 
not this latest report may not cause you to 
change your mind, 


"Please let me know whether you will recomend 
payment of this maintenance, otherwise it is my 
intention to make application to the court in 
this regard." | 


The letter of February 21, 1974 enclosed a later clinical 


i 
abstract from the marine hospital and again demanded main- | 
i) 


tenance © 


The duty of a vessel owner to furnish meintenance 


ee 8 EE EE TS 
- i 


u 


land cere is a humanitarian duty, In determining questions 
|tavolving maintenance, all smbiguit’es or douvts are to be 
|zesolved in favor of the seaman. The defendart cust show 
‘continuing evidence in good faith in Jeaiing with a seaman 
(requesting maintenance. The burden ia on the shipowner to 
{demonstrate such good faith, Vaughan v. Atkinson, 369 U.S. 
i527. Defendant's lame explanation is no lawful excuse, The 
| truth ig that defendant chose to stand by its previously 

\ 


jexpressed position that plaintiff was a malingerer, 4 claim 
\ 
jnot based on fact, It must now pay the penalty. 

Judgment should enter in favor of the plaintiff 


‘for damages, maintenance énd counsel fees, 


Respectfully submitted, 


PAUL C, MATTHEWS 
Attorney for Plaintiff 
| Office and P.O. Address 
i 11 Broadway 

i New York, N. Y. 10004 
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HUMBER OF DAVE HOSPITALIZED 
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sctnacssittassidmmmaiiasoniniiias 
CLINICAL RECORD 


CATE OF ADMISSION 


(Sign. and date at end of narrative} 
HISTORY: ; The patient is a 39 year old Lebanase male, who 

five months prior to admission was knocked un- 
conscious. Two months prior to admission, he fell on his head, and since then has 
had occipital headaches, decrease 4n strength in left extremities, and blurred 
vizion during the headaches. There were no other pertinent findings. The patient 
has had normal skull films, and electroencephalogram. 


PHYSICAL EXAMINATION: , Unremarkable, except for some decreased strength 
in the left side. Cranials are intact, and the 
rest of the neurological exam was sithin normal limits. 


LAB. AND X-RAY EXAMINATION: Electrocardiogram was within normal limits. 

Urinalysis, VDRL's, CBC, liver function test, 
BUN, spinal fluid, brain scan, skull films- all within normal limits. Lumbar 
puncture was within normal limits. The patient was discharged with a diagnosis of 
post concussion syndrome to be followed in the neurology clinic. 


COURSE IN HOSPITAL: \) ot ee ; sai 


FINAL DIAGNOSIS: Post concussion syndrome, 


OPERATIONS : “Lumbar puncture, 3/30/70 
RECOMMENDATIONS : Fit for duty. Return to; he neurology clinic, 


next available. 
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INSTRU 1ONS.—Describe (1) General Appearance and Mentai Statue; (2) Head and Neck (General; (3) Eyes; 
(4 Ears; (5) Nose; (6) Mouth; (7) Throat; (3) Teeth; (9) Chest (General); (10) Lungs; (11) Cardiovascular; (12) Ab- 
n; &} Hernia; (14) Genitalia; (15) Rectum; (16) Prostate; “°") Back; (18) Extremities; (19) Neurological; 


(30) Shin; (21) Lymphatics. Seer ; 
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4-3-70 

BRAIN 

SCAN Following intravenous injection of 10mc of Technetium 99M per- 
technetate multiple views of the skull reveal a normal isotope 
distribution with no evidence of localized lesions. 

IMP: Normal brain scan. 


Gordon Perlmutter, M.D. ~ 


jt 


‘ 


(Continued on roverse ade) 


SIGNATUNE ANO TITLE | 


PATICNT 6 IDENTIFICATION (for typed of written entrive give: Name Inst, Aret, 
middie, grade; date, hospital vr medical facility) 


CONSULTATION SHETS 


fk Puce ze 


2 


L239 


b” Kiswsis 
avat the Budget 
1 


TTT 


ork ranrs BCCCTOR’S PRGGRESS NOTES 
CLINICAL ReCOne a (Sign ail notes) 


es 


ALK G att a _ 


¢ 


Stew, Meit Ooh he 


ae s 
CERISE LE. 


ovece:. 


ECL Es 


Caeak 


(Continue on reverse aide) 


PATIENT'S IDENTIFICATION (For typed of writtenentrion give: Nama lost, frat, a REGIBICH WARD NO, ' 
mididle, grade; date; hoapital or medical lacshty) — 64 Cc 
Le eR (CNL NL A LE RONEN 


Se Se : ’ 
7) T\WA1W 1 etl eas ee DOCTOR'S PROGRESS NOTES 


Standard Form 509 
$09~ 106 


130 


pti eee EE ER 
a er ee. ee 


DOCTOR'S PACGRESS NOYES 
(Sign ai! notes) 


Yay +9 aha hn» Leal BO Arent he 
siden Le prudnig dita, Mle adic le flan , 04 Act te f 


Ri fll Wall cconsneoltn Bepelh es leet: ped 
: } Lo ae 


~ 


ast < rad , Fi "if Ps ° i ; 
aay NANT tial, .Ate Ase ry P “Z eee 2 


RT se fs 4 
ATM a itate (ace he) Cent YW! 22 BEB. CRavuen- 


ee, 
ree 
ee TEN Cree i Se a i 
Meee | a eter re any ee: 
! 
VS Coveemment Permtine Office. 1061 O—sersee 2 | DOCTOR'S PROGRESS NOTES 
¢ Standard Form $09 


Reset) 


hon bac tthe Rudatt 
tae Ane a SLA AOS OSS CN EOS sn ena ee cee a A I 
: ce h} DOCTOR'S PROGRESS NOTE 
CLINICAL RECORD ‘Sign all notes) 
ll 


eel 
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Public Health Murse_ 


Se 


_ |Patdent informed of diagnosis and progiosiss  _ eee 
Patient instructed as to level of activity; 
(e.g. Climbing stairs, driving car, mritel relations)/ 
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tient instructed as to diet: 
astructed as to purpose of 
medications and treatment: _ 


rations and procedures explained to patient! 
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4/23/73 i 6/4/73 AF  cngeaonanes 


(Sign end date at end of narrative) 


RISES: This is a 41 yea) old male who has been seen 
and followed at ’2i8 hospital over the 


past three years wit, signs _and_symptoms of s hemias ed disc with left-sided 
resicut . condition has gradually worsened i/ regard to the back pain 
the radicul spathy. .9 a myelogram in * abanon. A repeat was 
pertorsed hare its Fesidual dye/ } was left in and “85 inconclusive: 

o dye was left in from his first myelogran. Bigs repeatedly show abnormality. 


The previous hist°y revealed that 34 

years ago, on boerd ship, ne injured his 
back when he fell in a puddle of oil. At that time he also cut his left leg. 
Since that time, patient has been having back problems: The previous history 
also revealed no known allergies and patient was not o any medications, except 
for intermittent analgesics for low back pein. 


PHYSICAL EXAMINATION: Vital sigs with'S normal limits. Pertinent 
follows: The patient had mitiple subcutaneous lipoma? of the trunk. He had & 
protective gait favoring the left lower extremity. He was unable to toe or heel 
walk. Patient's trunk motion was restricted with pain in the lumbosacral level 
and down the posterior left lower extremity. The flir tes) ee ee ane Lasegue tests were 


ositive teleg-test on the right was positive at SO degrees which * 
ably due to hamst ve at WS 


- yhich was due to sciatic radiation. There was weaknee? of his plantar flexors 
ard extensor nallucia longus on the Left... “pad deceased muscle tone on the 


left including his left giuteus maodims. There was qeuderness at the lumbosacral 
Yevel in left iliolumbar area. Deep tendon reflexes wre 45 follows: 
mec jerks +1 on the right and O on the left; ankle jeck 1 om the right and O on 


the left. 


LAB AND XRAY EXAMINATION: Chest xray withi" normal limits. Pantopaque 
was seen in the subarachnoid space. 

urine on smear negative for acid-fast bacteria. VDRL “89 nonreactive. Urinalysis 

was within normal limits. CBC within normal limits. SMA 12 within normal limits 

except for an alk. phosphatase in the upper limits or corm. The electralytes 

were e180 wittin norml limits. Acid phosphatase within normal limits. 
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WAXIN, Hanna B. NARRATIVE SUMMARY 
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Dire or nowission “——- [BATE OF DISCHARGE ete ~TRUMBER OF DAVE HOSPITALIZED — 
(Sian and daleat oni of marvadivad Kage) pace ee ae ear 
= | 
COURSE IN HOSPITAL: The patient had an electromyogram 


examination in Physical Therapy and 
the following findings were noted. 


umbebe peroneus longus, gastrocnemius, 
quadriceps, all revealed decreased/motor units with normal form. The right 
gastrocnemius end quadriceps revealed all normal findings. The left anterior 
tibial revealed decreased number motor units “ith rare polyphasics. The right 
enterior tibial muscle, the extensor hallucis longus, the left extensor 
digitorum brevis ahd the extensor hallucis longus on the left revealed 
decreased number metor units with occasional polyphasics. The right extensor 
disiterum brevis revealed decreased number motor units with polyphasics. The 
left veroneus longus revealed slightly decreased number motor units with rare 
polyphasics. The conduction velocities were as follows: peroneal on the left 
was 41.3 meters per second. On the right, 45.6 meters per second. Delay at 
the ankle on the peroneal was 4.7 ml.sec. on “he left and 5.5 ml.sec. on the 
right. The conduction velofcity of the tibial nerve on the left was 43 meters 
per second; on the right 46.5 meters per second. Delay at the ankle of the 
tibial nerve on the left was 64 ml. sec on the right 6 ml.sec. The amplitude 
was as follows: peroneal on the left was 1 meter per second; tibial on the 
left was 6 meters per second. Tibial on the right was 1/2 meter per second 
and the amplituce of the tibial at the ankle was 1 meter per second on the 


right. 


The_patient was treated with intermttent 

pelvic traction and bed rest and analgesics 
and muscle relaxants. He responded poorly to these modalities. The patient was 
seen by the Chief of Orthopedics, Dr. Purlia, who, after examining the patient 
and reviewing the history, thought that he showed signs of a chromic lumbosacral 


sproin with left radiculopathy and probably had a herniated nucleus pulpogus. 
He recommended that the patient have a laminectomy in view of the lang ¢ronicity 
and also because of his present findings. This was discussed at length with the 
patient who felt that laminectomy was a formidable procedure. It was also 
loined to the pa + that the wealmess in his left leg which he has_at 
not return with laminectomy and dis c excision, would probably 


gico_the of wealmess in left lower extremity. Since this wealmess 
has been present for the last 3% years, it_ia rp unlikely that any rotor 
tse aaertonat sweety of this form (Standard Form 502) if more space is required)- mails ay “9 
BiawatGne or Favereian are ——— =" “TS ENTIMICATION NO. JOROANIZATION SSCS 
continued/ad dict. 6/1/73 | AS 
“PATIENT'S IDENTIFICATION (For lyped or written entries wine Namur ro ae —aeais van we Ta 0COC 
(iret, muddle; grade; dute; huspital or medical facility) L 183 430 } BD 5 
WAXIM, Hanna B. NARRATIVE SUMMARY 
USPHS Hospital, Staten Island, New York 10304 Standard Form 502 


$02.108-04 


CLINICAL RECORD NARRATIVE SUMMARY 


= a = 
DATE O} OF AOMISSION ree or F OISCHARGE WS sae” 1 oF OF DAYS SAYS HOSPIT TALIZED 


4/23/73 6/4/73 cicieevnilietcesissnbatda 


Sign and date at end of narrative) 


—— — A 


-~3- 


improvement would be obtained fram a laminectomy and disc excisia. We told the 
patiert that a laminectomy and disc excision would help the back pain an¢. 
probably relieve all the lumbosacral pain that the patient is having. I: 

view of this, the patient thought that he would like to discuss this mat*er with 
his two sons who live in Lebanon. Therefore, he requested discharge fram the 
hospital. He will return to the 0.P. Dept. in (ctober 1973 after discussim of 
the problem with his two sons as to the aforementioned operation. The patient 
is therefore being discharged on 6/4/73. Not fit for duty. It was recommended 
that he wear a lumbosacral corset and do Williams exercised at hame. He will 
return to the 0.P, Clinic to see Dr. Guagliardo in October 1973. ~ 


FINAL DIAGNOSIS: Chronic lumbosacral strain 
Left radiculopathy 


R/O herniated lumbar disc 
OPERATIGNS : None. 


RECOMMENDATIONS : Not fit for duty. 
Recommendations as above. 
Medications: Multivitamins 1 tab. po q.a.m. 
Valium 5 mg. po b.i.d. 
Phenylbutazone 1 tablet po bid. 
(after meals with glass of milk) 
APC with codeine 30 mg. po gq 4 hr. 
for very severe pain. 
Tylenol 10 mg. po q 4, hours for 
minor pain. 
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NARRATIVE SUMMARY 
, NUMBER OF GAVE NOSMYALIZED 


OATE OF CISCHARGE 
‘ 


2-12-74 
(Bign end date ef end of narrative) 


HISTORY: atient is a 42 year old American 
seaman, who was injured aboard ship in ~- 
¥ er, 1 hen he slipped in | grease and fell, injuring his back and strik- 


his head against the deck. He was taken off the ship_in Okinawa and from 


there = was evacuated to this tacllitie Mis initial treatment _| and diagnosis was 
s_ and diffuse ¢ oms. He was admitted on 


Bert with wealmess in = left lower extrem{ty, and also he had headaches 

and wealmess in his left upper extremity as well. He had pain also over the 
_- lumbosacral urea. He was diagnosed as postconcussion syndrome in 1970 and in 
1973 he was diagnosed as having a herniated nucleus pulposus, At that “time he 
decided that he would speak to, his family before agreeing to surgery and having 
spoken to his family and the symptoms having persisted and progressed, the patient 
was readmitted on12-17-73 for surgery on his lumbosacral spine. The patient's 
previous history reveals he 1s an American Seaman, He.does not smoke or 
He has been in generally good health, previous to his accident. He was diagnosed 
‘as a postconcussion syndrome in 1970, and having a herniated mucleus pulrosus in 
April, 1973. Review of systems: Occasional dizziness and headaches; occasional 
Diurred vision; ‘occasional tinnitus. Otherwise, his review of systems was non- 
contributory, 


? 


PHYSICAL. EXAMINATION: Revealed a subcutaneous mass on his back. 
Rg ‘ He also ‘had an antalgic gait. He was 
unable to toe or heél walk. He had decreased range of motion of his spine. 
; Straight leg raises positive on the Teft a‘ 1 45 degrees, Decreased strength in 
dorsiflexion’on the left and aleo plantar flexion of the left foot. Decreased 
muacle tone of left lower extremity. Decreased left f ankle jerk when compared to 


the right side; otherwise, his reflexes were essentially within normal limits, 


tA AND X-RAY EXAMINATIONS: . EXG within normal Limits. Urinalysis was 
“aie ; within normal limits. © Electrolytes were 
within normal limits. CBC essentially within normal limits. X-ray of chest 
revealed no evidence of active cardiac or pulmonary disease. SMA 12 was cdsen- 
tially within normal limits. 


COURSE IN eat cats The patient was seen by Dr. ‘Purlia, who 
4s Chief of Orthopedic Service. He reviewed 
his past medical history ‘and medical records and also his previous notes on past 
examinations on this patient. He also reviewed his X-reys and fluoroscopy and 
myelogram x-rays (Peale Ri BPA IRs Ph 90 Pade hate PreGRApPl colum. And, 
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also the patient's abnorml EMG findings from his previous hospital admission. 
Dr. Purlia recommended that he be scheduled for laminectomy for decompression 
of his Ls-L5 interspace and L5-S1 interspace as possible disc protrusions would 
be in that area and spinal fusion would be performed if deemed necessary at the 
time of operation. The patient was amenable and agreeable to surgery. Dr. Purlis 
thought he had a chronic low back derangement with left side radiculopathy and 
there was also residual Pantopaque dye in the spinal colum from the previous myelo- 
. gram. The patient was scheduled for surgery. He was taken to surgery on 12-21-73 
where laminectomy of the L4-L5 txtexvertebral and Sl vertebra were done. There - 
was also ise excisions of the 14-5 intervertebral disc and the L5-Sl interverte- 
bral dises which were found protruding, It wes then found that the patient had — 
-an unstable spine and a H-graft spinal arthrodesis of Li to Sl vertebrae was per- 
@ormed. Patient had a slow but weventful recovery from his operation. He was 
. given a lumbosacral corset postoperatively to add stability to the spine while | 
the fusion was taking effect. By the time of discharge, the patient had been | 
investigated for the possibility of brain damage or involvement of the oe 
’ nervous system from his head traum, though the patient still gets headaches, 
moh ah, ry oer peertenmen ay = and was told that at this time 
o have re s, from the smut of damage which had 
. Also, he was told that he should-contimie the 
-axercises taught to him in Physical Therapy. At this time on 2-12-74 the patient 
4s able to ambulate unsteadily but on crutches. It was f@lt that more muscle strength- 
ening would be needed, but that the patient can do the exercise at home. He can 
‘vw 4eit the Physical Therapy Department as an Out Patient a few times a week and 
‘essentially he had reached the maximal amount of hospital benefits. 


FINAL DIAGNOSIS: 1. Instability of the lumbosacral spine 
; from to S1 
2. Postconcussion syndrome 
OPERATIONS: Laminectomy Li-L5 and L5-Sl, H greft 
arthrodesis L4.to Sl, 12-21-73 
’. CONDITION ON DISCHARGE: NOT FIT FOR DUTY : 
: RECOMMENDATIONS : He will ambulate with a lumbosacral corset. 
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RECOM ENDATIONS (CONTINUED): long period of time. He will be followed 
as an Out Patient in the Orthopedic Clinic. 
He also will contime the exercises taught 
to him by the Physical therapist which 
consists mainly of re pg, engrenn e his para- 
spinal muscles and also his arm and leg 
muscles. He was also told that he may have 
residual weakness in his left left lower extremity 
and will have yecugrent heada ches and dizzi- 
nesé, which 16 secondary to his head injury 
in_ 1 109. Patient is Gischarged on pain 
“medication - codeine 20 mg for severe pain 
and Tylenol 10 grains for mild - He 
4s also discharged on mitiple Vitamins ani 
Sebutohe shampoo for dermatitis of his scalp, 


Patient will return to Orthopedic Clinic on 
3-11-74. He will also be seen in Dermatology 
Clinic Fer benign skin condition. 
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A wliline ineision was.mede over the spinous processes of Lb, 5 and Sl. A secons 
wells cms used to dissect the subcutaneous tissues. Tne electrocautery was tner 
wsei +> dissect- ti@periosteun "from the spinous processes of L4, Sand Sl. Arter 
nic ts accom lished bilaterally, by tne use of twieted gguzes, the periosteun 
war “ieseetec off the spinous’ processes an: the lamina of the vertebra i, 5 end 
Sl. Tnis was done bilaterally. Aftex this was done, hemostasis wes obtained, A 
curct*2 was used to free up the tissues on the lamina and over the ligamentum flavum 
The 1izamentum flavum on the left of interspace L5S1 was then tented up and an in- 
cision was made in the ligamentum flavumjafter the liganentum flavum was cut through 
ané vz’ the use of cotton pledgets then retracted the spinal cord and @ura evay from 
tke ep2wetsh ve field while tne remainder of the 1tcamentun flavum was removed. After 
this vas done the nerve root at the L4 L5 level was explored. It was found there 
was no impingement on tais nerve root, This we retracted medially along with tae 
cor’. end the posterior longitudinal ligament. ms noted to be 4ntact. There was 
no evidence shat this profusion at the level of L-5. The same procedure wos 
done at’ L5-Sl ‘Level. The ligamentum flavum 125 removed and the cord and nerve root 


were satracte®. Again, the posterior Longitudinal lisasent was intact. There mm 
no v’Lanee of “t'c proMsion at this pate eg Prior to the procedure 4t wos Sco 

] 5S]. and at the level of Lh- oe. We found 
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second incision over the left 
‘Aliac crest was mde. A H-greft was removed, aS :rweklias some wxueutioms cortical 
atrips and some cancellous bone. . The H-graft . 
~cesses cf L5, ; * Heg 

%. superior portion of the H connecting the Ls vertebra and the inferior portion 
‘connecting L5-Sl. CanceLlous cortical strips were laid in between the area. 
back was then slightly extended and muscles were pulied ovér the graft. The 
fascia was closed with #0 chromic layer by layer. The subdcutareous tissue was 
closed with plain and skin closed with #3-0 nylon, The left hip aroa was then 
cleaned, had its fascia, etc: closed in the usual manner with the skin closed 
with nylon. One hemovac drain was inserted. The estimated blood loss was 800 ce 
with approximately 3000 cc of fluid ‘given at surgery; no blood given. Patient 
wos in satisfactory condition at the end of the procedure. 


; » 
a; Lor me 
s/ JOSEPH P. GUAGLIAHDO, M.D., SURGEON (R)/ch Dictated 12-21-73 
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UNITED STATES DISTRICT COURT 
SOUTEERN DISTRIC?’ OF WEW ORK 
HANNA WAKixl, 
Plaintiff, 
No. 70 Civ. 2848 GJS 
-Vs- 


MEMORANDUM OPINION 
UNITED STATES OF AMERICA, 


Defendant. 


Ne a a a ee a Nee te ee ee 


Paul C. Matthews, 
11 Broadway, 
New York, N. Y. 10004, 
Attorney for Plaintiff. 
Zock, Petrie, Reid, Curtin & Byrnes, 
Edwin K. Reid, 
19 Rector Street, 
New York, N. Y. 10006, 


Attorney for Deferdant. 


SOLOMON, Judge: 

I find that plaintiff failed to prove that he was 
inj.red in an accident on the SS SIOUX FALLS VICTORY or 
November 26, 1969, or at any other time during the voyage 
of that vessel. 

I further find that any injuries that plaintiff did 
sustain on that voyage resulted from a mugging and robbery 
when plaintiff was in Colon, Panama Canal Zone, on or 
about October 15, 1969. As plaintiff, himself, acmits 


the injuries from that mugging were not serious anc 


not prevent him from performing all the duties of h., ob. 


Nevertheless, in early December, 1969, while the vessel 


FS 
was in Okinawa, plaintiff left the vessel to obtain mc *ica] 


attention. 


I find that the condition from which plaintiff now 


suffers may have resulted from the mugging, but did not 


e «wo & &e Be SY 
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result from any accident or injury on the vessel and that 
all, or practically all, of his original complaints were 
functional rather than physical. Although plaintiff has 
and is exaggerating his injuries, some of these injuries 
may have been caused by a recent operation which was not 
completely successful. This operation in my view xesulted 
from misinformation impa~ted by the plaintiff te the medical 
and hospital staffs either deliberately or because of 
plaiutiff's functional ailments. I believe, however, 

that plaintiff understood the English language and could 
either express himself in English or could convey ‘his 
meaning to people who only spoke English. 

There is no merit in the contention that plaintiff 
is entitled to counsel fees and expenses for wrongfully 
withholding maintenance from plaintiff after April, 1970. 

I do not pass on whether plaintiff may be entitled 
to some maintenance in addition to the amounts he has 
already received. ° 

This opinion shall constitute findings of fact and 
conclusions of law under F.R.Civ.P. 52(a). 

Counsel for defendant shall prepare an appropriate 
judgment in accordance with this memorandum opinion. 


Dated this 24th day of January, 1975. 


Gus J. Solomon 
United states District Judge 


| 
| 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


) 
) 
HANNA WAKIM, ; me 
Plaintiff, ) : et 
No. 70 Civ. 2848 GJS 
-Vs-  % ; 
| AMENDED JUDGMENT 
| UNITED STATES OF AMERICA, 
| Defendant. 
| 


Based on the findings of fact and conclusivsns of law 


| 


lof plaintiff's claims, other than the claim for maintenance 


j which is specifically reserved, are dismissed without costs. 
| 


in the opinion of the Court dated January 24th, 1975, all 


This judgment is orderdd entered because there is no 


j Just reason for delay. [Fed. R. Ciy. P. 54(b)] 


Dated this = day of 


SUCGINENT ENTERED 


, 
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STATE OF NEW YORK _) 
SS. 


COUNTY OF NEW YORK ) 


ROBERT BAILEY, being duly sworn, deposes and says, that deponent is nct a 
party to the action, is over 18 years of age and resides at 286 Richmond Avenue, Staten 


island, N.Y. 10302. That on the 24 day of October 
1975 deponent served the within. Appendix upon: 


ZOCK PETRIE REID CURTIN & BYRNES 


attorney(s) for appellee 


in this acti t 
in this action, at 44 peceor Street, NYC 


the address(es) designated by said attorney(s) for that purpose by depositing 3trnacapigt a true copys 
of same enclosed in a postpaid p >perly addressed wrapper, in an official depository under 
the exclusive care and custody of the United States post office department within the State 


of New York. —_ 
“ast ? 


Sworn to before me, this 


Notary Public, Stat e of New York 
No. 43-0132945 
Qualified in Richmend County 
Commission Expires March 30, 1976 


